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City Hall, Gommission Chambers,3rd Floor, 1700 Convention Center Drive
May 6, 2015

Mayor Philip Levine
Vice-Mayor Jonah Wolfson
Commissioner Michael Grieco
Commissioner Joy Malakoff
Com missioner Micky Steinberg
Commissioner Edward L. Tobin
Commissioner Deede Weithorn

City Manager Jimmy L. Morales
City Attorney Raul J. Aguila
City Clerk Rafael E. Granado

Visft us at www.miamibeachfl.gov for agendas and video "streaming" of City Commission Meetings.

ATTENTION ALL LOBBYISTS

Chapter 2, Article Vll, Division 3 of the City Code of Miami Beach entitled "Lobbyists" requires the
registration of all lobbyists with the City Glerk prior to engaging in any lobbying activity with the City
Commission, any City Board or Committee, or any personnel as defined in the subject Code
sections. Copies of the City Gode sections on lobbyists laws are available in the City Clerk's office.
Questions regarding the provisions of the Ordinance should be directed to the Office of the City
Attorney.

SUPPLEMENTAL AGENDA

C7 - Resolutions

C7H A Resolution Accepting The Recommendation Of The Finance And Citywide Projects
Commission Committee And Of The City Manager, And Waiving, By 5l7th Vote, The Competitive
Bidding Requirement, Finding Such Waiver To Be ln The Best lnterest Of The City; And
Approving And Authorizing The Mayor And City Clerk To Execute A Concession Agreement
Between The City And Blissberry, LLC For The Management And Operation Of The Food And
Beverage Concession, Located ln A Portion Of The South Pointe Park Pavilion Building,
Consisting Of Approximately 240 Square Feet; Said Concession Agreement Having A Term Of
Five (5) Years, Without Any Renewal Options, Commencing On December 1 ,2015 And Ending
November 30,2020.

(Tourism, Culture & Economic Development)
(Agreement)
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CONCESSION AGREEMENT BETWEEN
CITY OF MIAMI BEACH, FLORIDA AND

BLISSBERRY, LLC
FOR MANAGEMENT AND OPERATION OF A FOOD & BEVERAGE CONCESSION

IN A PORTION OF THE SOUTH POINTE PARK PAVILION BUILDING

THIS AGREEMENT made the _ day of ,2015, between the GITY OF
MIAMI BEACH, a municipal corporation of the State of Florida (hereinafter called "City"),
having its principal address at 1700 Convention Center Drive, Miami Beach, Florida,
33139, and BLISSBERRY, LLC, a Florida limited liabilitycompany, having its principal
place of business at 332 Lincoln Road, Miami Beach, Florida, 33139, (dlbla Blissberry and
hereinafter called "Concessionaire").

WITNESSETH

WHEREAS, on May 12,2010, the Mayor and City Commission approved the issuance of
Request for Proposals (RFP) No. 34-09110,for the management and operation of a food
and beverage concession located in a portion of the South Pointe Park Pavilion Building;
and

WHEREAS, Concessionaire was the top-ranked firm and on September 15, 2010, the
Mayor and City Commission adopted Resolution No. 2010-27485, authorizing the
Administration to enter into negotiations with Concessionaire; and further authorizing the
Mayor and City Clerk to execute a Concession Agreement, upon conclusion of successful
negotiations; and

WHEREAS, the City and Concessionaire executed a Concession Agreement, dated
November 24,2010, foran initialterm of two (2) years commencing on December 1,2010
and ending on November 30,2012, with three (3) renewal options for one (1) year each;
and

WHEREAS, Concessionaire exercised all three (3) of its renewal options and the
Concession Agreement is scheduled to end on November 30,2015; and

WHEREAS, Concessionaire submitted a letter to the City requesting to extend the
Concession Agreement for a period of five (5) years; and

WHEREAS, the Administration submitted Concessionaire's renewal requestto the Finance
and Citywide Projects Committee (FCPC) at its March 2,2015 meeting, and the FCPC
recommended: 1) to extend the Term for a period of five (5) years and 2) to increase the
Minimum Guarantee to $25,000 annually, payable in equalquarterly installments of $6,250
each; and

WHEREAS, subsequent to the March 2, 2015 recommendation of the FCWPC,
Concessionaire requested that the Concession Fee be reduced from fifteen percent (15%)
gross sales to ten percent (10%) of gross sales; and
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WHEREAS, the Administration submitted Concessionaire's request to reduce the
Concession Fee to the Finance and Citywide Projects Committee (FCWPC) at its April 8,
2015 meeting, and the FCWPC recommended to reduce the Concession Fee from fifteen
percent (15%) of gross sales to ten percent (10o/o) of gross sales; and

WHEREAS, on May 6, 2105, the
2015-

Mayor and City Commission adopted Resolution No.
, accepting the recommendation of the Finance and

Cityruide Projects Committee and approving and authorizing the Mayor and City Clerk to
execute the following Concession Agreement; and

WHEREAS, accordingly, the City and Concessionaire have negotiated the following
Concession Agreement.

NOW THEREFORE, in consideration of the premises and the mutual covenants and
conditions herein contained and other good and valuable consideration, the receipt and
adequacy of which are hereby conclusively acknowledged, it is agreed by the parties
hereto as follows:

The City hereby grants to the Concessionaire, and the Concessionaire hereby accepts
from the City, the right to maintain, manage and operate a food and beverage concession
within the Concession Area (as hereinafter defined), in accordance with the purpose(s) and
for the term(s) stated herein, and subject to all the terms aM conditions herein contained.

SECTION 1. TERM.

1.1 This Agreement shall commence on the 1't day of December,2015 (the
"Commencement Date"), and terminate on the 30th day of November,2O2O
(the Term).

For purposes of this Agreement, a "contract yea/' shall be defined as that
certain period commencing on the 1"tday of December, and ending on the
30th day of November.

SECTION 2. CONCESSION AREA.
The City hereby grants to Concessionaire the right, during the Term herein, to maintain,
manage and operate a food and beverage concession in the following Concession Area:

2.1 Concession Area within the Pavilion Buildinq:
An area comprised of 240 square feet within the Pavilion Building, located at
3 South Washington Avenue and as further delineated in Exhibit 2.1 hereto.

2.2 Notwithstanding the Concession Area granted to Concessionaire in Section
2.1 , Concessionaire hereby understands, agrees, and acknowledges that the
Concession Area, along with any and all other public facilities in South Pointe
Park not specifically identified herein is intended to be open and available to
the public and, as such, must remain available forthe use and enjoyment of
the general public. Notwithstanding the preceding, Concessionaire may
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3.1

designate areas within the Concession Area which shall not be open to
and/or accessible to the general public (e.9. "kitchen areas, pantries, and/or
storage closets, etc.).

SECTION 3. USE(S).
Concessionaire is hereby authorized to conduct the following kind(s) of businesses and
provide the following kind(s) of services within the Concession Area, all at its sole expense
and responsibility:

Food and Beveraqe Service.

3.1 .1 Concessionaire shall prepare, or cause to be prepared, for sale within
and from the Concession Area, such pre-cooked, prepared, and/or
prepackaged foods and such non-alcoholic beverages as those set
forth in Exhibit 3.1.1. The City Manager hereby approves the types of
food and beverages, and prices for same (as those set forth in Exhibit
3.1.1). Any amendments to Exhibit 3.1.1, whether as to type of food
and beverages to be sold, or as to changes in prices for same, must
be approved in writing by the City Manager or his designee, such
approval not to be unreasonably withheld, delayed or conditioned,
priorto such changes being implemented within the Concession Area,
and a new updated Exhibit 3.1.1 will be incorporated into this
Agreement.

3.1.2 All food and beverages sold within the Concession Area will be
prepared using only the equipment and/or methodology approved by
the City and as set forth in Exhibit 3.1.2, as well as properly prepared
and served in compliance with all applicable health and sanitary
standards, laws and regulations.

The quality of food, beverages, and service offered will be first-rate
and comparable to that available at other public concession facilities
at world class resorts on par with the City of Miami Beach.

ln addition to Concessionaire's general maintenance obligations for
the Concession Area, as set forth in Section 10 herein, the
Concession Area and the immediately surrounding ten (10) foot
adjacent areas, shall at all times be maintained in a clean and
sanitary manner.

At least one supervisory employee must possess a Food Service
Management Certification issued by a County Public Health
Department in Florida. ln addition, the Concession Area must be
licensed by the Florida Department of Business Regulation, Division
of Hotels and Restaurants, and/or the Department of Agriculture,
and/or as may further be required by State law and/or by
correspond ing agencies.

3.1.3

3.1.4

3.1.5
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3.1.6

3.3

3.4

SECTION 4.

Concessionaire agrees not to place any speakers, or any other device
used to amplify sound, in, on or around the Concession Area.

Citv Business Tax Receipts.
Concessionaire shall obtain, at its sole expense and responsibility, any
business tax receipts required by the City for the proposed use(s)
contemplated herein. To the extent required by City law (as same may be
amended from time to time), business tax receipts shall be obtained foreach
proposed use within a particular Concession Area.

Parkinq.
Concessionaire may request from the City's Parking Department, the use of
one (1) designated parking space atthe Municipal Parking Lot P1 (South
Pointe Park parking lot) for delivery vehicle use only. The rate for said
parking space is subject to change, and is currently Seventy Dollars ($70.00)
per month, plus applicable sales and use tax per space.

CONCESSION FEES.

Minimum Guarantee (MG):
ln consideration of the City's granting of the rights provided in this
Agreement, for each contract year during the Term, the Concessionaire shall
pay to the City a Minimum Guaranteed Annual Concession Fee (MG) of
Twenty Five Thousand ($25,000.00) Dollars, payable in equal quarterly
installments of Six Thousand Two Hundred and Fifty Dollars ($6,250.00)
each, payable on the 1st day of each quarter during the Term.

Commencing with the second contract year, and every subsequent contract
year during the Term hereof, Concessionaire agrees that the MG shall be
adjusted upward on the first day of each contract year during the Term
hereof by the percentage change of the "Base Numbed' and the "Current
Numbe/' in the Consumer Price lndex - All Urban Consumers - U.S. Food
and Beverages - CUUR0000SAf, as published by the Bureau of Labor
Statistics of the U.S. Department of Labor, or of any revised or successor
index hereafter published by the Bureau of Labor Statistics or other agency
of the United States Government succeeding to its functions ("CPl"). The
Base Number shall be the index for that month (i.e. July) and year which is
four (4) months prior to the Commencement Date of this Agreement (the
"Base Month"). The Current Number shall be the latest CPI published for
the Base Month of each calendar year during the term of the Term of this
Agreement.

Percentaqe of Gross (PG) vs. MG:
For each contract year during the Term, in the event that the amount equal to
ten (10%) percent of Concessionaire's gross receipts (PG) exceeds the MG
amount, then Concessionaire shall also pay to the City the difference
between the PG amount and the MG amount, which payment shall be
received no later than sixty (60) days after the end of each contract year.

4.1

4.2
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4.3

The term "gross receipts" is understood to mean all income, whether
collected or accrued, derived by Concessionaire under this Agreement, or
any licensee, sub-concessionaire, or sub-tenant, as Concessionaire, from all
business conducted upon or from the Concession Area, including but not
limited to receipts from sale of food and beverages. The term "gross receipts"
shall exclude amounts of any Federal, State, or City sales tax, or other tax,
governmental imposition, assessment, charge or expense of any kind,
collected by the Concessionaire from customers and required by law to be
remitted to the taxing or other governmental authority.

lnterest for Late Pavment.
Any payment which Concessionaire is required to make to the City which is
not paid on or before the respective date provided for in this Agreement shall
be subject to interest at the rate of twelve (12%) percent per annum, or the
maximum amount allowable under Florida law, whichever is greater, from the
due date of payment until such time as payment is actually received by the
City.

Sales and Use Tax.
It is also understood that the required Florida State Sales and Use Tax shall
be added to Concessionaire's payments and fonrrrarded to the City as part of
said payments. lt is the City's intent that it is to receive all payments due from
Concessionaire as net of such Florida State Sales and Use Tax.

SECTION 5. MAINTENANCE AND EXAMINATION OF RECORDS.
Concessionaire shall maintain current, accurate, and complete financial records, on an
accrual basis, related to its operations pursuant to this Agreement. Systems and
procedures used to maintain these records shall include a system of internal controls; all
accounting records shall be maintained in accordance with generally accepted accounting
principles; and shall be open to inspection, copying, and audit by the City Manager or his
designee upon reasonable verbal or written notice, during normal hours of operation.
Concessionaire shall maintain all such records at its principal office, currently located at
332 Lincoln Road. Miami Beach. Florida, 33139, or, if moved to another location, all such
records shall be relocated, at Concessionaire's sole expense, to a location in Miami Beach,
within ten (10) days from notice of request for inspection from the City. Such records and
accounts shall include, at a minimum, a breakdown of gross receipts, expenses, and profit
and loss statements. Concessionaire shallmaintain accurate receipt-printing cash registers
(or a like alternative) in the Concession Area which will record and show the payment for
every sale made or service provided in such Area. Such other records shall be maintained
as would be required by an independent CPA in order to audit a statement of annual gross
receipts and profit and loss statement pursuant to generally accepted accounting
principles. Concessionaire records shall also be maintained for a period of three (3) years
following expiration (or other termination) of this Agreement (regardless of whether such
termination results from the expiration of the Term or for any other reason).

Concessionaire shall submit to the City Finance Department's Revenue Manager, within
sixty (60) days of the end of each contract year, an annual statement of gross receipts, in a
form consistent with generally accepted accounting principles.

4.4
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SECTION 6. INSPECTION AND AUDIT.
The City Manager or his designee shall be entitled to audit Concessionaire's records as
often as he/she deems necessary throughout the Term, and three (3) times within the three
(3) year period following expiration (or other termination) of this Agreement. The City shall
be responsible for paying all costs associated with such audit(s), unless the audit(s) reveals
a deficiency of five (5%) percent or more in Concessionaire's statement of gross receipts
for any year or years audited, in which case Concessionaire shall pay to the City, within
thirty (30) days of the City deeming the audit final, the cost of the audit and a sum equal to
the amount of the deficiency revealed by the audit, plus interest. These audits are in
addition to periodic City audits of Resort Tax collections and payments (which are
performed separately).

It is Concessionaire's intent to stay informed of comments and suggestions by the City
regarding Concessionaire's performance underthe Agreement. Within thirty (30) days after
the end of each contract year, Concessionaire and the City may meet to review
Concessionaire's performance under the Agreement for the previous contract year. At the
meeting, Concessionaire and the City may discuss quality, operational, maintenance and
any other issues regarding Concessionaire's performance under the Agreement.

Nothing contained within this Section shall preclude the City's audit rights for Resort Tax
collection purposes.

SECTION 7. TAXES. ASSESSMENTS. AND UTILITIES.
Concessionaire agrees and shall pay, before delinquency, all taxes and assessments of
any kind (including, without limitation, ad valorem taxes, if assessed, and/or Resort Taxes)
levled or assessed upon Concessionaire and/or the Concession Area including, without
limitation, any such taxes and/or assessments that may be levied and/or assessed against
Concessionaire and/orthe Concession Area by reason of this Agreement, or by reason of
the business or other operations and/or activities of Concessionaire upon or in connection
with the Concession Area.

Concessionaire will have the right, at its own expense, to contest the amount orvalidity, in
whole or in part, of any tax and/or assessment by appropriate proceedings, which
Concessionaire shall conduct diligently and continuously, in good faith" Concessionaire
may refrain from paying a tax to the extent it is contesting the imposition of same in a
manner that is in accordance with law; provided, however, if, as a result of such contest,
additional delinquency charges become due, Concessionaire shall be responsible for such
delinquency charges, in addition to payment of the contested tax (if so ordered).

Concessionaire shall be solely responsible forand shall promptly paywhen due allcharges
for utility service(s) provided to the Concession Area (including all hook-up fees and impact
fees) for gas, electricity, water, sewer, cable, telephone, trash collection, etc.

Notwithstanding the preceding paragraph, the City shall charge Concessionaire a flat fee
for 1) electricity, in the amount of One Hundred Twenty ($120.00) Dollars per month; and
2) water usage, in the amount of Forty ($40.00) Dollars per month. The City reserves the
right, at its sole discretion, to adjust the flat monthly fees charged to Concessionaire for
electric and water use at any time during the Term, upon thirty (30) days priorwritten notice
to Concessionaire.
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ln addition to other rights and remedies hereinafter reserved to the City, upon the failure of
Concessionaire to pay for such utility services when due, the City may elect to pay same
and Concessionaire shall promptly reimburse the City upon demand. ln no event shallthe
City be liable, whether to Concessionaire or to third parties, for an interruption or failure in
the supply of any utilities services to the Concession Area.

SECTION 8. EMPLOYEES AND INDEPENDENT CONTRACTORS.

8.1 Concessionaire shall select, train, employ (or othenruise hire or retain) such
number of employees and/or independent contractors as is necessary and
appropriate for Concessionaire to satisfy its responsibilities hereunder, and
as necessary to maintain the same levels of service as exist in similar first
class concession facilities and operations. Concessionaire's employees
and/or independent contractors shall be employees and/or independent
contractors of Concessionaire and not of the City, and Concessionaire shall
be solely responsible for their supervision and daily direction and control.
Concessionaire shall be solely responsible for, and have the sole authorityto
hire, terminate and discipline any and all personnel and/or contractors
employed or retained by Concessionaire.

8.2 Concessionaire and its employees and/or independent contractors shall wear
identification badges and uniforms approved by the City, such approval not
to be unreasonably withheld, delayed or conditioned, during all hours of
operation. All employees and/or independent contractors shall observe all
the graces of personal grooming. Concessionaire shall hire people to work in
its operation who are neat, clean, well groomed, and comport themselves in
a professionaland courteous manner. Concessionaire and any persons hired
and/or retained by Concessionaire shall never have been convicted of a
felony (exclud ing traffic offenses).

Concessionaire shall have an experienced manageror managers overseeing
the concession operations at all times.

SECTION 9. HOURS OF OPERATION.
The Concession Area shall be open for business every day of the year, weather or events
of force majeure permitting. Concessionaire's minimum hours of operation shall be:

9:00 AM to 7:00 PM or Sunset (whichever occurs earlier)

Any change in the hours of operation including, without limitation, any request by
Concessionaire for an increase or decrease in same, shall be subject to the prior written
approval of the City Manager or his designee, which approval, if granted at all, shall be at
the City Manager's (or his designee's) sole option and discretion.

SECTION 10. IMPROVEMENTS, MAINTENANCE. REPAIR and OPERATION.
Concessionaire accepts the use of the Concession Area in its "AS lS" "WHERE IS"
condition. Concessionaire assumes sole responsibility and expense for maintenance of the

10
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Concession Area (including allfurniture, fixtures, equipment and any other improvements
thereon). This shall include, without limitation, daily (i.e. 365 days) removal of litter,
garbage and debris. Concessionaire shall also be responsible for all garbage disposal
generated by its operations.

10.1 lmorovements.

10.1.1

10.1.2

Any improvements to the Concession Area shall be at
Co ncessio naire's sole expense and responsibil ity; provided, however,
that any plans for such improvements shall be submitted to the City
Manager or his designee for prior written approval, such approval not
to be unreasonably withheld, delayed or conditioned, and a list of the
approved improvements shall be attached hereto as Exhibit 10.1.1.
Upon termination and/or expiration of this Agreement, all personal
property and non-permanent trade fixtures may be removed by
Concessionaire without causing damage to the Concession Area.

All permanent (fixed) improvements to the Concession Area shall
remain the property of the City upon termination and/or expiration of
this Agreement, except as provided in Subsection 10.1.2.

Concessionaire will permit no liens to attach to the Concession Area
arising from, connected with, or related to, the design, construction,
and installation of any improvements.

Construction of any approved improvements shall be diligently
prosecuted to completion and accomplished through the use of
licensed, reputable contractors who are acceptable to the City
Manageror his designee. ln addition to obtaining the priorapprovalof
the City Manager or his designee (acting on behalf of the City, in a
proprietary capacity), Concessionaire shall also be solely responsible
for obtaining, at its sole cost and expense, any and all permits,
licenses, and/or regulatory approvals; such regulatory approvals
which may include, without limitation, land use board and/or the
approvals of other required regulatory agencies having jurisdiction)
required for the construction of improvements.

Notwithstanding Subsection 10.1.1 hereof, upon termination and/or
expiration of this Agreement, Concessionaire shall immediately
remove any permanent improvements made to the Concession Area
during the Term, at Concessionaire's sole expense and responsibility.
ln such event, Concessionaire shall also restore the Concession Area
to its original condition prior to the improvements being made,
reasonable wear and tear excepted.

The above requirements for submission of plans and the use of
specific contractors shall not apply to improvements (which term, for
purposes of this subsection 10.1 .3 only, shall also include
i m provements necessa ry fo r Co ncessio na i re's ongo i ng mai ntenance

10.1 .3

11
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10.2

10.3

and repair of the Concession Area) which do not exceed Five
Hundred ($500.00) Dollars; provided that the work is not structural,
and provided further that it is permitted by applicable law.

Garbage Receptacles.
With respect to litter, garbage and debris removal, Concessionaire shall
provide, at its sole expense, a sufficient number of trash receptacles for its
own use and for the use of its patrons. Determination of the "number" of
receptacles shall at all times be within the City Manager or his designee's
sole discretion. Disposal of the contents of said receptacles (and removal of
litter, garbage and debris within the Concession Area), shall be done on a
daily (i.e. 365 days) basis. Any costs for removalof the contents of said trash
receptacles by the City, because of the Concessionaire's failure to do so, will
be assessed to, and become the responsibility of, the Concessionaire.

The dumping or disposal of any refuse, discards, trash or garbage,
generated by, or as a result of Concessionaire's operations, into any of the
South Pointe Park trash receptacles shall be strictly prohibited.

Maintenance/Repair.
Concessionaire shall maintain, at its sole expense and responsibility, all
furniture, fixtures, and equipment (FFE) and any other improvements
(whether permanent or not) required to operate the concession. ln the event
any FFE and/or other improvement(s) is lost, stolen, or damaged, it shall be
replaced or repaired promptly, at the sole expense of Concessionaire.

10.3.1 All damage or injury of any kind to the Concession Area, and/orto any
improvements and/or FFE thereon, except damage caused by the
willful misconduct or gross negligence of the City, shall be the sole
obligation of Concessionaire, and shall be repaired, restored and/or
replaced promptly by Concessionaire, at its sole expense, to the
satisfaction of the City Manager or his designee.

10.3.2 All of the aforesaid repairs, restoration and replacement shall be in
quality and class equal to or better than the original work (or FFE, as

10.3.3

the case may be) and shall be done in good and workmanlike
manner.

lf Concessionaire fails to make any repairs, restoration and/or
replacement, the same may be made by the City, at the expense of
Concessionaire, and all sums spent and expenses incurred by the
City shall be collectable by the City and shall be paid by
Concessionaire within ten (10) days after receipt of a bill or statement
thereof. Notwithstanding that the City may elect to make such repairs,
restoration, and/or replacement, the City shall have no obligation
and/or affirmative duty to do so.

It shall be Concessionaire's sole obligation to ensure that any
renovations, repairs and/or improvements made by Concessionaire to

10.3.4

12
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10.4

10.5

10.6

the Concession Area comply with all applicable permitting, building
codes and life safety codes of governmental authorities having
jurisdiction.

No Danqerous Materials.
Concessionaire agrees not to use or permit in the Concession Area the
storage and/or use of gasoline, fuel oils, diesel, illuminating oils, oil lamps,
combustible powered electricity producing generators, turpentine, benzene,
naphtha, propane, natural gas, or other similar substances, combustible
materials, or explosives of any kind, or any substance or thing prohibited in
the standard policies of fire insurance companies in the State of Florida. Any
such substances or materials found within the Concession Area shall be
immediately removed.

ln consideration of a separate and specific consideration of Ten ($'10.00)
Dollars and other good and valuable consideration, the receipt and
sufficiency of which are hereby acknowledged, Concessionaire shall
indemnify and hold the City harmless from any loss, damage, cost, or
expense of the City, including, without limitation, reasonable attorney's fees,
incurred as a result of, arising from, or connected with the placement by
Concessionaire of any "hazardous substance" or "petroleum products" on,
under, in or upon the Concession Area as those terms are defined by
applicable Federal and State statutes, or any environmental rules and
environmental regulations promulgated thereunder. The provisions of this
subsection 10.4 shall survive the termination or earlier expiration of this
Agreement.

Securitv.
Concessionaire shall be responsible for and provide such reasonable
security measures as may be required to protect the Concession Area and
any improvements and FFE thereon. Under no circumstances shallthe City
be responsible for any stolen or damaged FFE; damage to or loss of any
improvements; or any stolen, lost, or damaged personal property of
Concessionaire's employees, contractors, patrons, guests, invitees, and/or
any other third parties, except if caused by the willful misconduct or gross
negligence of the City, its officers, employees, contractors, agents or
servants.

lnspection.
Concessionaire agrees that the Concession Area (and operations thereon)
may be inspected at any time during hours of operation by the City Manager
or his designee, or by any other municipal, County or State officer, or other
agency having responsibility andior jurisdiction for inspection of such
operations. Concessionaire hereby waives all claims against the City for
compensation for loss or damage sustained by reason of any interference
with the concession operations, whether by the City or by any public agency
or official, in enforcing their respective duties, or enforcing compliance with
any applicable laws, or ordinances, or regulations.
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SECTION 11. INSURANCE.
Concessionaire shall maintain, at all times throughout the Term, at its sole expense and
responsibility, the following types of insurance coverage:

a. Comprehensive General Liability, in the minimum amount of One Million
($1,000,000.00) Dollars (subject to adjustment for inflation) per occurrence
for bodily injury and property damage. This policy must also contain
coverage for premises operations, products and contractual liability.

b. Workers Compensation lnsurance shall be required in accordance with the
laws of the State of Florida.

c. Automobile lnsurance shall be provided covering all owned, leased, and
hired vehicles and non-ownership liability for not less than the following limits
(subject to adjustment for inflation):

Bodily lnjury $1,000,000.00 per person
Bodily lnjury $1,000,000.00 per accident
Property Damage $1,000,000.00 per accident

The policies of insurance referred to above shall not be subject to cancellation or
changing coverage except upon at least thirty (30) days prior written notice to the
City, and then only subject to the prior written approval of the City Manager or his
designee, such approval not to be unreasonably withheld, delayed or conditioned.
Priorto the Commencement Date of this Agreement, Concessionaire shall provide
the City with a Certificate of lnsurance for each such policy. ALL POLICIES SHALL
NAME THE CITY OF MIAMI BEACH FLORIDA AS AN ADDITIONAL NAMED
INSURED. All such policies shall be obtained from companies authorized to do
business in the State of Florida with an A.M. Best's lnsurance Guide (latest edition)
rating acceptable to the City's Risk Manager, and any replacement or substitute
company shall also be subject to the approval of the City's Risk Manager, such
approval not to be unreasonably withheld, delayed or conditioned.

Should Concessionaire fail to obtain, maintain or renew the policies of insurance
referred to above, in the required amounts, the City may, at its sole discretion,
obtain such insurance, and any sums expended by the City in obtaining said
insurance, shall be repaid by Concessionaire to the City, plus ten (10%) percent of
the amount of premiums paid to compensate the City for its administrative costs. lf
Concessionaire fails to repay the City's expenditures following written demand from
the City (and within the time specified in the City's demand notice), such failure shall
be deemed an event of default hereunder and the total sum owed shall accrue
interest at the rate of twelve (12o/o) percent until paid.

SECTION 12. INDEMNITY.

ln consideration of a separate and specific consideration of Ten ($10.00)
Dollars and othergood and valuable consideration the receipt and sufficiency
of which are hereby acknowledged, Concessionaire shall indemnify, hold

12.1
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12.2

harmless and defend the City, its officers, employees, contractors, agents or
servants from and against any claim, demand or cause of action of
whatsoever kind or nature arising out of error, omission, or negligent act of
Concessionaire, its officers, employees, contractors, agents or servants in
the performance of services under this Agreement.

ln addition, and in consideration of a separate and specific consideration of
Ten ($10.00) Dollars and othergood and valuable consideration the receipt
and sufficiency of which are hereby acknowledged, Concessionaire shall
indemnify, hold harmless and defend the City, its officers, employees,
contractors, agents or servants from and against any claim, demand or
cause of action of whatever kind or nature arising out of any misconduct of
Concessionaire, its officers, employees, contractors, subconcessionaire(s),
agents or servants not included in Subsection 12.1 herein and for which the
City, its officers, employees, contractors, subconcessionaire(s), agents or
servants are alleged to be liable.

Subsections 12.1 and 1 2.2 shall survive the termination or expiration of this
Agreement. Subsections 12.1 and 12.2shall not apply, however, to any such
Iiability, that arises as a result of the willful misconduct orgross negligence of
the City, its officers, employees, contractors, agents or servants.

Subroqation.
The terms of insurance policies referred to in Section 11 shall preclude
subrogation claims against Concessionaire, the City and their respective
officers, employees, contractors, agents or servants.

Force Maieure.
Whenever a period of time is herein prescribed for the taking of any action by
the City or Concessionaire (as applicable), the City or Concessionaire (as
applicable), shall not be liable or responsible for, and there shall be excluded
from the computation of such period of time, any delays due to strikes, riots,
acts of God, shortages of labor or materials, war, or governmental laws,
regulations, or restrictions in the nature of a prohibition or moratorium, or any
bona fide delay beyond the reasonable control of City or Concessionaire (as
applicable). The foregoing shall not apply to any payments of money due
under this Agreement.

Waiver of Loss from Hazards.
Concessionaire hereby expressly waives all claims against the City for loss
or damage sustained by the Concessionaire resulting from an event of Force
Majeure (as defined herein), and the Concessionaire hereby expressly
waives all rights, claims, and demands against the City and forever releases
and discharges the City from all demands, claims, actions and causes of
action arising from any of the aforesaid causes.

12.3

12.4

12.5

12.6

SECTION 13. DEFAULT AND TERMINATION.
Subsectionsl3.lthroughl3.3shallconstituteeventsofdefaultunderthisAgreement. An
event of default by Concessionaire shall entitle the City to exercise any and all remedies
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described as the City's remedies under this Agreement, including but not limited to those
set forth in Subsection 13.4 and Section 14. An event of default by the City shall entitle
Concessionaire to exercise any and all remedies described as Concessionaire's remedies
under this Agreement, including but not limited to those set forth in Subsection 13.5.

13.1 Bankruptcv.
lf either the City or Concessionaire shall be adjudged bankrupt or insolvent,
or if any receiver or trustee of all or any part of the business property of
either party shall be appointed, or if any receiver of all or any part of the
business property shall be appointed and shall not be discharged within sixty
(60) days after appointment, or if either party shall make an assignment of its
property for the benefit of creditors, or shall file a voluntary petition in
bankruptcy, or insolvency, or shall apply for reorganization or arrangement
with its creditors under the bankruptcy or insolvency laws now in force or
hereinafter enacted, Federal, State, or othenrrrise, or if such petitions shall be
filed against either party and shall not be dismissed within sixty (60) days
after such filing, then the other party may immediately, or at any time
thereafter, and without further demand or notice, terminate this Agreement
without being prejudiced as to any remedies which may be available to it for
breach of contract.

Default in Pavment.
!n the event Concessionaire fails to submit any payment within five (5) days
of its due date, there shall be a late charge of Fifty ($50.00) Dollars for such
late payment, in addition to interest at the rate of eighteen percent (18%) per
annum orthe highest rate allowable by law, whichever is less. lf any payment
and accumulated penalties are not received within fifteen (15) days afterthe
payment due date, and such failure continues three (3) days after written
notice thereof, then the City may, without furtherdemand or notice, terminate
this Agreement without being prejudiced as to any remedies which may be
available to it for breach of contract, and may begin procedures to collect the
Performance Bond required in Section 14 herein.

Non-Monetarv Default.
ln the event that Concessionaire or the City fails to perform or observe any of
the covenants, terms or provisions under this Agreement, and such failure
continues thirty (30) days after written notice thereof from the other party
hereto, such non-defaulting party may immediately or at any time thereafter,
and without further demand or notice, terminate this Agreement. ln the event
that a default is not reasonably susceptible to being cured within such period,
the defaulting party shall not be considered in default if it shall, within such
period, commence with due diligence and dispatch to cure such default and
thereafter completes with dispatch and due diligence the curing of such
default, but in no event shall such extended cure period exceed ninety (90)
days from the date of written notice thereof. ln the event Concessionaire
cures any default pursuant to this subsection, it shall promptly provide the
City with written notice of same.

13.2

13.3
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13.4 Citv's Remedies for Concessionaire's Default.
lf any of the events of default, as set forth in this Section, shall occur, the
City may, after notice (if required) and the expiration of cure periods, as
provided above, at its sole option and discretion, institute such proceedings
as in its opinion are necessary to cure such default(s) and to compensate the
City for damages resulting from such default(s), including but not limited to
the right to give to Concessionaire a notice of termination of this Agreement.
lf such notice is given, the Term of this Agreement shall terminate upon the
date specified in such notice from the Cityto Concessionaire. On the date so
specified, Concessionaire shallthen quit and surrenderthe Concession Area
to the City pursuant to the provisions of Subsection 13.7. Upon the
termination of this Agreement by the City, all rights and interest of
Concessionaire in and to the Concession Area and to this Agreement, and
every part thereof, shall cease and terminate and the City may, in addition to
any other rights and remedies it may have, retain all sums paid to it by
Concessionaire under this Agreement, including but not limited to, beginning
procedures to collect the Performance Bond in Section 14 herein.

ln addition to the rights set forth above, the City shall have the rights to
pursue any and all of the following:

a. the right to injunction or other similar relief available to it under Florida
law against Concessionaire; and/or

b. the right to maintain any and all actions at law or suits in equity or
other proper proceedings to obtain damages resulting from
Concessionaire's default.

13.5 Concessionaire's Remedies for Citv's Default.
lf an event of default, as set forth in this Section, by the City shall occur,
Concessionaire may, after the expiration of the cure period, terminate this
Agreement upon written notice to the City. Said termination shall become
effective upon receipt of the written notice of termination by the City. On the
date specified in the notice, Concessionaire shall quit and surrender the
Concession Area to the City pursuant to the provisions of Subsection 13.7.

Term ination for Convenience.13.6

13.6.1 Notwithstanding any other provision of this Section 13, this Agreement
may be terminated, in whole or in part, by the City, for convenience
and without cause, upon the furnishing of sixty (60) days priorwritten
notice to Concessionaire.

ln the event of termination by the City pursuant to this subsection,
Concessionaire herein acknowledges and agrees that it shall not have
any claim, demand, or cause of action of whatsoever kind or nature,
against the City, its agents, servants and employees (including, but
not limited to, claims for any start-up costs, interference in business or

13.6.2
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13.7

damages for interruption of services, or interference in its concession
operations). ln no event shall the City be liable to Concessionaire for
any indirect, incidental, special, lost profits or consequential damages.

Surrender of Concession Area.
At the expiration of this Agreement, or earlier termination in accordance with
the terms of this Agreement, Concessionaire shallsurrenderthe Concession
Area in the same condition as the Concession Area was prior to the
Commencement Date of this Agreement, reasonable wear and tear
excepted. Concessionaire shall remove all its personal property, upon forty-
eight (48) hours written notice from the City Manager or his designee unless
a longer time period is agreed to by the City. Concessionaire's obligation to
observe or perform this covenant shall survive the expiration or other
termination of this Agreement. Continued occupancy of the Concession Area
after termination of the Agreement shall constitute trespass by the
Concessionaire, and may be prosecuted as such. In addition, the
Concessionaire shall pay to the City One Thousand ($1,000.00) Dollars per
day as liquidated damages for such trespass and holding over.

SECTION 14. PERFORMANCE BOND OR ALTERNATE SECURITY.
Concessionaire shall, on or before the Commencement Date of this Agreement, furnish to
the City Manager or his designee a Performance Bond in the penal sum as stated below
forthe payment of which Concessionaire shall bind itself forthe faithful performance of the
terms and conditions of this Agreement. A Performance Bond, in the amount of Two
Thousand Two Hundred Fifty ($2,ZSO.OO) Dollars, shall be required and be in faithful
observance of this Agreement. A cash deposit, irrevocable letter of credit, or certificate of
deposit may also suffice, as determined by the City Manager or his designee in his
reasonable discretion. The form of the Performance Bond or letter of credit shall be as
required by the City Manager or his designee. ln the event that a Certificate of Deposit is
approved, it shall be a Two Thousand Two Hundred Fifty ($2,250.00) Dollar one-year
Certificate of Deposit in favor of the City, which shall be automatically renewed, the original
of which shall be held by the City's Chief Financial Officer. Concessionaire shall be so
required to maintain said Performance Bond or alternate security, as accepted by the City
Manager or his designee, in full force and effect throughout the Term of this Agreement.
Concessionaire shall have an affirmative duty to notify the City, in writing, in the event said
Performance Bond or alternate security lapses or otherurise expires. All interest that
accrues in connection with any financial instrument or sum of money referenced above
shall be the property of Concessionaire, except in an event of default, in which case the
City shall be entitled to all interest that accrues after the date of default.

SECTION 15. ASSIGNMENT.
Concessionaire shall not assign, sublease, grant any sub-concession or license, permit the
use of by any other person other than Concessionaire, or othenruise transfer all or any
portion of this Agreement and/orof the Concession Area (allof the forgoing are herein after
referred to collectively as "transfers"), without the priorwritten consent of the City Manager,
which consent shall not be unreasonably withheld.

Concessionaire shall notify the City Manager of any proposed transfer prior to
consummation of same. ln the event that any such transfer is approved, the transferee
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shall agree to be bound by all the covenants of this Agreement required of the transferor
hereunder.Anytransfer made without complying with this section shall be null, void, and of
no effect and shall constitute an act of default under this Agreement. Notwithstanding any
such consent, or any permitted transfer under any provision of this section, unless
expressly released by the City Manager, Concessionaire shall remain jointly and severally
liable (along with each approved transferee, who shall automatically become liable for all
obligations of the transferor hereunder with respect to that portion of the Agreement so
transferred), and the City shall be permitted to enforce the provisions of this Agreement
directly against Concessionaire or any transferee of Concessionaire without proceeding in
any way against any other person.

SECTION 16. SPECIAL EVENTS / SPONSORSHIPS.

16.1

16.2

The parties agree and acknowledge that Concessionaire's proposed use(s),
as defined in Section 3 hereof, do not contemplate nor allow the production,
promotion or sponsorship by the Concessionaire of special events in or
around the Concession Area.

Citv Special Events.
Notwithstanding Subsection 16.1 herein, and in the event that the City, at its
sole discretion, deems that it would be in the best interest of the City, the City
reseryes the right to displace the Concessionaire for City produced and/or
sponsored special events and/or City produced andior sponsored
productions, upon five (5) days prior written notice to Concessionaire.
Additionally, the aforestated events may also require additionaltime for load-
in and load-out of the event. ln such cases, the City may request that
Concessionaire cease and desist operations during the term of, and in the
area of, the special event and/or production, and Concessionaire shall cease
and desist during such time. To the extent that Concessionaire is displaced,
and/or required to cease and desist operations, City shall provide, calculated
on a per diem basis for the period of time the Concession Area is non-
operational, a credit against Concessionaire's PG amount, as delineated in
Section 4.2herein lf the Concessionaire is not required to close, orthe City
Manager or his designee determines that Concessionaire may remain open
in such a manner as prescribed by the City, that will not interfere with the
special event and/or production, Concessionaire shall use its best efforts, in
either case, in cooperating with the City. lf Concessionaire is allowed to
remain open during special events and/or productions, Concessionaire may
be allowed to have in operation its normal daily complement of equipment
and staff. "Normal" shall be defined as equipment and staff that the
Concessionaire customarily has available to service its patrons within the
Concession Area on a normal business day (during its hours of operation).

Sponsorships.
The City reseryes unto itself all present and future rights to negotiate all
forms of endorsement and/or sponsorship agreements based on the
marketing value of any City trademark, property, brand, logo and/or
reputation. Any and all benefits derived from an endorsement and/or
sponsorship agreement based on the marketing value of a City trademark

16.3
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property, brand, logo and/or reputation, shall belong exclusively to the City.
Concessionaire shall be specifically prohibited from entering into, or
othenruise creating any, sponsorships and/or endorsements with third parties
which are based solely or in any part on the marketing value of a City
trademark, property, brand, logo and/or reputation.

SECTION 17. NO IMPROPER USE.
Concessionaire will not use, nor suffer or permit any person to use in any manner
whatsoever, the Concession Area for any improper, immoral or offensive purpose, or for
any purpose in violation of any Federal, State, County, or municipal ordinance, rule, order
or regulation, or of any governmental rule or regulation now in effect or hereafter enacted
or adopted. Concessionaire will protect, indemnify, and forever save and keep harmless
the City, its officers, employees, contractors, agents or servants, from and against damage,
penalty, fine, judgment, expense or charge suffered, imposed, assessed or incurred for any
violation, or breach of any law, ordinance, rule, order or regulation occasioned by any act,
neglect or omission of Concessionaire, or any of its officers, employees, contractors,
agents or servants. ln the event of any violation by Concessionaire, or if the City shall
deem any conduct on the part of Concessionaire to be objectionable or improper, the City
Manager or his designee shall have the right to suspend the concession operations should
the Concessionaire fail to correct any such violation, conduct, or practice to the satisfaction
of the City Manager or his designee within twenty-four (24) hours after receiving written or
verbal notice of the nature and extent of such violation, conduct, or practice; such
suspension to continue until the violation is cured. Concessionaire further agrees not to
commence operations during the suspension untilthe violation has been corrected to the
satisfaction of the City Manager or his designee.

SECTION 18. PRICE SCHEDULES.

18.1 Concessionaire agrees that prices charged forthe sale of food and beverage
service will be consistent with the price schedule(s) herein submitted by the
Concessionaire and approved by the City and incorporated herein as exhibits
to this Agreement. All subsequent price approvals and changes must be
approved in writing by the City Manager or his designee, such approval not
to be unreasonably withheld, delayed or conditioned. Prices shall be
reasonably consistent with those charged for similar items in other similar
public concessions in the City. The City shall have the final right of approval
for all such prices and changes, such approval not to be unreasonably
withheld, delayed or conditioned. Concessionaire agrees to refrain from the
sale of any item identified as prohibited by the City and to sell only those
items approved bythe City. Concessionaire agrees to maintain an adequate
supply necessary to accommodate park patrons.

Notwithstanding Subsection 18.1, Concessionaire acknowledges that the
City has an existing "Concession Agreement for Operation of Vending
Machines", dated October 19, 2005, which entitles the vendor to the
placement of up to six (6) vending machines within South Pointe Park.
Concessionaire shall at all times price products of similartype and/orvolume
in a manner equal or greaterto the pricing of the vending machine item(s). At
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no time shall Concessionaire's item(s) be sold at a lower price than similar
items sold in the vending machines.

SECTION 19. NOTICES.
All notices from the City to Concessionaire shall be deemed duly served upon receipt, if
mailed by registered or certified mail with a return receipt to Concessionaire at the following
addresses:

Kim E. Pham, Manager
Blissberry, LLC

332 Lincoln Road
Miami Beach, Florida 33139

With copies to:

Craig M. Dorne, P.A.
407 Lincoln Road, Penthouse SE

Miami Beach, Florida 33139

All notices from Concessionaire to the City shall be deemed duly served upon receipt, if
mailed by registered or certified mail return receipt requested to the City of Miami Beach at
the following addresses:

With copy to:

City Manager
City of Miami Beach

1700 Convention Center Drive
Miami Beach, FL 33139

City of Miami Beach
Attention: Office of Real Estate
1700 Convention Center Drive

Miami Beach, FL 33139

Concessionaire and the City may change the above mailing addresses at any time upon
giving the other party written notification. All notices under this Agreement must be in
writing.

SECTION 20. LAWS.

20.1 Compliance.
Concessionaire shall comply with all applicable City, County, State, and
Federalordinances, statutes, rules and regulations (including but not limited
to all applicable environmentalCity, County, State, and Federalordinances,
statutes, rules and regulations, as same may be amended from time to time.

Equal Emplovment Opportunitv.
Neither Concessionaire nor any affiliate of Concessionaire performing
services hereunder, or pursuant hereto, will discriminate against any
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Concessionaire agrees that there shall be no discrimination as to race, sex,
sexual orientation, color, creed, national origin, familial status, religion or
handicap, in its employment practice or in the operations referred to by this
Agreement; and further, there shall be no discrimination regarding any use,
seryice, maintenance, or operation within the Concession Area. All facilities
and services offered shall be made available to the public.

SECTION 21 . MISCELLANEOUS.

21.1

20.3

21.2

21.3

21.4

21.5

21.6

employee or applicant for employment because of race, sex, sexual
orientation, color, creed, nationalorigin, familial status, religion or handicap.
Concessionaire willtake affirmative steps to utilize minorities and females in
the work force and in correlative business enterprises.

No Discrimination.

No Partnership.
Nothing contained in this Agreement shallconstitute or be construed to be or
create a partnership or joint venture between the City and Concessionaire.

Modifications.
This Agreement cannot be changed or modified except by agreement in

writing executed by all parties hereto. Concessionaire acknowledges that no
modification to this Agreement may be agreed to bythe City unless approved
by the Mayor and City Commission except where such authority has been
expressly provided herein to the City Manager.

Complete Agreement.
This Agreement, togetherwith all exhibits incorporated hereto, constitutes all
the understandings and agreements of whatsoever nature or kind existing
between the parties with respect to Concessionaire's operations, as
contemplated herein.

Headings.
The section, subsection and paragraph headings contained herein are for
convenience of reference only and are not intended to define, limit, or
describe the scope or intent of any provision of this Agreement.

Bindinq Effect.
This Agreement shall be binding upon and inure to the benefit of the parties
hereto and their respective successors and permitted assigns.

Clauses.
The illegality or invalidity of any term or any clause of this Agreement shall
not affect the validity of the remainder of the Agreement, and the Agreement
shall remain in full force and effect as if such illegal or invalid term or clause
were not contained herein unless the elimination of such provision
detrimentally reduces the consideration that either party is to receive under
this Agreement or materially affects the continuing operation of this
Agreement.
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21.7

21.8

21.9

21.10

Severabilitv.
lf any provision of this Agreement or any portion of such provision or the
application thereof to any person or circumstance shall be held to be invalid
or unenforceable, or shall become a violation of any local, State, or Federal
laws, then the same as so applied shall no longer be a part of this
Agreement but the remainder of the Agreement, such provisions and the
application thereof to other persons or circumstances, shall not be affected
thereby and this Agreement shall be so modified.

Riqht of Entrv.
The City, at the direction of the City Manager, shall at all times during hours
of operation, have the right to enter into and upon any and all parts of the
Concession Area for the purpose of examining the same for any reason
relating to the obligations of parties to this Agreement.

Not a Lease.
It is expressly understood and agreed that no part, parcel, building, structure,
equipment or space is leased to Concessionaire; that this Agreement is a
concession agreement and not a lease, and that Concessionaire's right to
operate, manage, and maintain the concession shall continue only so long as
Concessionaire complies with the undertakings, provisions, agreements,
stipulations and conditions of this Agreement.

Accordingly, Concessionaire hereby agrees and acknowledges that in the
event of termination of this Agreement, whether due to a default by
Concessionaire or othenruise, Concessionaire shall surrender and yield unto
the City the Concession Area, in accordance with Subsection 13.7 hereof,
and the City shall in no way be required to evict and/or otheruuise remove
Concessionaire from the Concession Area as if this were a tenancy under
Chapter 83, Florida Statutes, nor shall Concessionaire be afforded any other
rights afforded to nonresidential tenants pursuant to said Chapter (the parties
having herein expressly acknowledged that this Agreement is intended to be
a concession agreement and is in no way intended to be a lease).

Siqnaqe.
Concessionaire shall provide, at its sole expense and responsibility, any
required signs at its concession. All advertising, signage and postings shall
be approved by the City, and shall be in accordance with all applicable
Municipal, County, State and Federal laws and regulations. Any signage
posted by Concessionaire shall be subject to the prior approval of the City as
to size, shape and placement of same, such approval not to be unreasonably
withheld, delayed or conditioned.

Conflict of lnterest.
Concessionaire shall perform its services underthis Agreement and conduct
the concession operation(s) contemplated herein, in a manner so as to show
no preference for other concession operations/facilities owned, operated,

21.11
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21.12

managed, or otherwise controlled by Concessionaire.

No Waiver.

21.12.1

21.12"2

21.12.3

It is mutually covenanted and agreed by and between the parties
hereto that the failure of the City to insist upon the strict performance
of any of the conditions, covenants, terms or provisions of this
Agreement, or to exercise any option herein conferred, will not be
considered or construed as a waiver or relinquishment for the future
of any such conditions, covenants, terms, provisions or options but
the same shall continue and remain in full force and effect.

A waiver of any term expressed herein shall not be implied by any
neglect of the City to declare a forfeiture on account of the violation of
such term if such violation by continued or repeated subsequently and
any express waiver shall not affect any term other than the one
specified in such waiver and that one only for the time and in the
manner specifically stated.

The receipt of any sum paid by Concessionaire to the City after
breach of any condition, covenant, term or provision herein contained
shall not be deemed a waiver of such breach, but shall be taken,
considered and construed as payment for use and occupation (and
not as rent), unless such breach be expressly waived in writing by the
City.

21.13 No Third Partv Beneficiarv.
Nothing in this Agreement shall confer upon any person or entity, otherthan
the parties hereto and their respective successors and permitted assigns,
any rights or remedies by reason of this Agreement.

SECTION 22. LIMITATION OF LIABILITY.
The City desires to enter into this Agreement placing the management and operation of the
Concession Area in the hands of a private management entity only if so doing the City can
place a limit on its liability for any cause of action for breach of this Agreement, so that its
liability for any such breach never exceeds the sum of Ten Thousand ($10,000.00) Dollars.
Concessionaire hereby expresses its willingness to enter into this Agreement with a Ten
Thousand ($10,000.00) Dollar limitation on recovery for any action for breach of contract.
Accordingly, and in consideration of the separate consideration of Ten Thousand
($10,000.00) Dollars, the receipt of which is hereby acknowledged, the City shall not be
liable to Concessionaire for damages to Concessionaire in an amount in excess of Ten
Thousand ($10,000.00) Dollars, for any action for breach of contract arising out of the
performance or non-performance of any obligations imposed upon the City by this
Agreement. Nothing contained in this paragraph or elsewhere in this Agreement is in any
way intended to be a waiver of limitation placed upon the City's liability as set forth in
Florida Statutes, Section 768.28.
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SECTION 23. VENUE.
This Agreement shall be deemed to have been made and shall be construed and
interpreted in accordance with the laws of the State of Florida. This Agreement shall be
enforceable in Miami-Dade County, Florida, and if legalaction is necessary by either party
with respect to the enforcement of any and all the terms or conditions herein, exclusive
venue for the enforcement of same shall lie in Miami-Dade County, Florida.

THE CITY AND CONCESSIONAIRE HEREBY KNOWINGLY AND INTENTIONALLY
WAIVE THE RIGHT TO TRIAL BY JURY IN ANY ACTION OR PROCEEDING THAT THE
CITY AND CONCESSIONAIRE MAY HEREIN AFTER INSTITUTE AGAINST EACH
OTHER WITH RESPECT TO ANY MATTER ARISING OUT OF OR RELATED TO THIS
AGREEMENT OR THE CONCESSION AREA.

SECTION 24. PROHIBITIONS REGARDING SALE OR USE OF EXPANDED
POLYSTYRENE FOOD SERVICE ARTICLES.

Pursuant to Section 82-7 of the City Code, as may be amended from time totime,efledirre
August 2, 2014, the City has prohibited the use of expanded polystyrene food service
articles by City Contractors, in connection with any City contract, lease, concession
agreement or Special event permit. Additionally, pursuant to Section 82-385 of the City
Code, as may be amended from time to time, no polystyrene food service articles will be
allowed in the right-of-way, and no polystyrene food service articles can be provided to
sidewalk caf6 patrons.

Expanded polystyrene is a petroleum byproduct commonly known as Styrofoam.
Expanded polystyrene is more particularly defined as blown polystyrene and expanded
and extruded foams that are thermoplastic petrochemical materials utilizing a styrene
monomer and processed by any number of techniques including, but not limited to, fusion
of polymer spheres (expandable bead foam), injection molding, foam molding, and
extrusion-blown molding (extruded foam polystyrene).

Expanded polystyrene food seruice afticles means plates, bowls, cups, containers, lids,
trays, coolers, ice chests, and all similar articles that consist of expanded polystyrene.

Concessionaire agrees not to sell, use, provide food in, or offer the use of expanded
polystyrene food service articles at the Concession Area or in connection with this
Agreement. Concessionaire shall ensure that all vendors operating in the Concession
Area abide by the restrictions contained in this Section 24. Aviolation of this section shall
be deemed a default underthe terms of this Agreement. This subsection shall not apply to
expanded polystyrene food service articles used for prepackaged food that have been filled
and sealed prior to receipt by the Concessionaire or its vendors.

Additionally, Concessionaire agrees to comply (and ensure compliance by its vendors) with
Section 46-92 (c) of the City Code, which states that it is unlaMul for any person to carry
anv expanded polystyrene product onto any beach or into any park within the City or for
any business to provide plastic straws with the service or delivery of any beverage to
patrons on the beach.
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lN WITNESS WHEREOF, the pafties hereto have caused their names to be signed
and their seals to be affixed, all as of the day and year first above written, indicating their
agreement.

Attest: CITY OF MIAMI BEACH, FLORIDA

Rafael Granado, City Clerk Philip Levine, Mayor

Attest: BLISSBERRY, LLC

Signature Kim E. Pham, Manager

Print Name

Signature

Print Name
APPROVED AS TO

FORM & LANGUAGE

CORPORATE SEAL
(affix seal here)

FlRH CD\$ALL\ECON\$ALL\ASSEnSOPTPARK\Blissberry Concession Agreement.Fl NAL.doc
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EXHIBIT 2.1
Concession Area

;ol aoFlrl*lo

+ F

=B8a2a<
8ElJlz,EU

E3=o2Z
E$=
TH

b

F

=c!t!U().t, z,o<
r.u d(JF
u2dt!

ul
o-o
J
ut
a
N
uJ

\
o-
F

2
E

a'l

b

oz
oJ
fE

=od\

27

29



Yaart Bar & &era.h 6r;//

i6) Day.t n 71ar : 9an-Suruet

Itrath utit:t tll Sundil hilv

blfua bereraget

/tlil,t tt2O, Purr.frctl b,tllbll l,lidd , ltou rtty uttnt 2. I to la.Ac hontt.

Lvchee (lreen 'l'ea: A SOR4) l'awrik , Snzt or l/n-Soet'ru), vour lt/iat

Fresh Squeezed Soda Lemonade: twle il.frelt quee:e) ttcal lenutn,, i u,ill I'u/rl,b up your iay
Fresh Stlrreezed lJemttnade:,il"lalT..fretb ?a.il.y with lxa.l L,mt,r.,

Victoamcsc Iccd Coffcc 16oz: Gourm$ coflu p/ con4utc? oill, tbaken anldtroc? orcr irc

Freslr Srlueezed ,Iuice l(i oz: ltltlt/o [aral uni).|'ratltb ,t,luztzar lo perla:lrltvt. You utn ta,rlc lhe.Lctbnet,t

Fresh Squeezed Smoothies 16 oz:

bfissbcrrv snorv bubblc ,{. frub bbirdeiryruit ,tnwotltie Ltycrc) ot'er a htpitcrt ball trerzt

i\1ini: 4 oz w/'lbppings
Medium:8 oz w/ Topl>ings

l\1egu: l6 <-rz # 'lbppings

Mioi
The Rig Kid

Bliss Sna&s

EXHIBIT 3.1.1
Menu & Prices
(page 1 of 2)

Gourmet Capcaket / Snaokt

3 / $5.00

Eringing Blida to you!

tDli==gEr-rL! *

I(;L
'l ;t
L

G ou rmzt bli,uber ry Yog ar t

$2

$2

$4

$4

$4

$4

$6

$6

$5.00

$6.00

:[8.50

$r..50

$5.00
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brssberrlr*
Ynurt Eczr &8.ach Gr;//

Goo?Morning Miami

Morning Pastries

Hot olf Tbe Preat
Panini

Quesadilla: Ivlade rvith bleoded cheese and pressed to perf'ection

Soupa an? aala)a
Skinnl, l)ip; Fruab t:ut ftg,*t d Dip

blissberrv Signature Salad

Fruir Salad' A medle.v o{'{resh l'ruits

Cacsar Salad w'l Grillcd or Dlackcncd Chickcn

Soup of thc Dav: Prcparcd rv/ onll' thc frcshcst ingrcdicnts .l1ou will alu,ays bc satisficd

Totr el Tinyd
No Meat plea^se Quesadilla, filled w,ith fresh grated cheese and

Crilled Kosher Hot Doggie Dog

Thc Grillcd Chccsc: A pcrfcct grillcd chccsc sandwich madc with.vour brcad of choicc
Trv it with toppingsl add ($1) cach

South Poht
WorD Fannut tWiani Beacb, Fl -r-;I-r9

Tel 50, ,-rB-r1.10

TEXT: Blit,t2Go

EXHTBtT 3.1.1
Menu & Prices
(page 2 of 2)

$(t

$e

$9

$9

$lo
$10

$12

$4 cup

$8 bo"'l

$6

$6

$6

$z

L'*rb or'l'be lJlinr L4ttlty Lhil uupu) only! li\/o DISL'.O{/NT'il byally L1u)
Brin.qiql llir,t t t ytu!
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EXHIBTT 3.1.2
Concessionaire's Equipment List

Bread Rack
Freezer

Prep Table with fridge
Toaster

Juicers (2)
Blenders (2)

Cash Register
Television
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EXHIBIT 10.1.1
Concessionaire's I mprovements

Concessionaire does not anticipate the need to make any improvements.

3't
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EXHIBIT 21.10
Concessionaire's Signage

(TO BE SUBMTTTED By CONCESSTONATRE)
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