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ATTENTION ALL LOBBYISTS

Chapter 2, Article VII, Division 3 of the City Code of Miami Beach entitled "Lobbyists"” requires the
registration of all lobbyists with the City Clerk prior to engaging in any lobbying activity with the City
Commission, any City Board or Committee, or any personnel as defined in the subject Code
sections. Copies of the City Code sections on lobbyists laws are available in the City Clerk's office.
Questions regarding the provisions of the Ordinance should be directed to the Office of the City
Attorney.

SUPPLEMENTAL AGENDA

R7 - Resolutions

R7E A Resolution Accepting The Recommendation Of The City’s Finance And Citywide Projects
Committee, And Waiving, By A 5/7" Vote, The Competitive Bidding Requirement In Section
82-39(a) Of The City Code, Finding Such Waiver To Be In The Best Interest Of The City;
Further Waiving, By A 5/7"" Vote, The Appraisal Requirement In Section 82-39(b) Of The City
Code, Finding Such Waiver To Be In The Best Interest Of The City; And Approving, Upon First
Reading Of This Resolution, A Ground Lease Agreement, Substantially In The Form Attached
To This Resolution, Between The City (Owner Or Landlord) And The Sabrina Cohen
Foundation (Tenant), In Connection With The Use Of 5,100 Square Feet Of City-Owned Land,
Located At Allison Park, Having A Street Address Of 6475 Collins Avenue (Premises), For A
Term Of Ninety-Nine (99) Years With No Renewal Options; And Further Setting The Second
And Final Reading And Public Hearing Of The Lease, As Required Pursuant To Section 82-
37(a)(2) Of The City Code, For A Time Certain On December 9, 2015. First Reading

(Sponsored by Commissioner Joy Malakoff)
(Legislative Tracking: Office of the City Attorney/Parks & Recreation/Public Works)
(Memorandum & Resolution)
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COMMISSION ITEM SUMMARY
Condensed Title:

A RESOLUTION ACCEPTING THE RECOMMENDATION OF THE CITY’S FINANCE AND CITYWIDE
PROJECTS COMMISSION COMMITTEE, AND WAIVING, BY A 5/7"" VOTE, THE COMPETITIVE BIDDING
REQUIREMENT IN SECTION 82-39(a) OF THE CITY CODE, FINDING SUCH WAIVER TO BE IN THE BEST
INTEREST OF THE CITY; FURTHER WAIVING, BY A 5/7™" VOTE, THE APPRAISAL REQUIREMENT IN
SECTION 82-39(b) OF THE CITY CODE, FINDING SUCH WAIVER TO BE IN THE BEST INTEREST OF THE
CITY; AND APPROVING, UPON FIRST READING OF THIS RESOLUTION, A GROUND LEASE AGREEMENT,
SUBSTANTIALLY IN THE FORM ATTACHED TO THIS RESOLUTION, BETWEEN THE CITY (OWNER OR
LANDLORD) AND THE SABRINA COHEN FOUNDATION (TENANT), IN CONNECTION WITH THE USE OF
5,100 SQUARE FEET OF CITY-OWNED LAND, LOCATED AT ALLISON PARK, HAVING A STREET ADDRESS
OF 5475 COLLINS AVENUE (PREMISES), FOR A TERM OF NINETY-NINE (99) YEARS WITH NO RENEWAL
OPTIONS; AND FURTHER SETTING THE SECOND AND FINAL READING AND PUBLIC HEARING OF THE
LEASE, AS REQUIRED PURSUANT TO SECTION 82-37(a)(2) OF THE CITY CODE, FOR A TIME CERTAIN ON
DECEMBER 9, 2015.

Key Intended Outcome Supported:

Build and maintain priority infrastructure with full accountability.

Supporting Data (Surveys, Environmental Scan, etc.): The 2014 Customer Satisfaction Survey indicated that
over 77% of residents rated recently completed capital improvement projects as “excellent” or “good”.

Item Summary/Recommendation:

At the July 8, 2015 City Commission Meeting, the Sabrina Cohen Foundation (the “Foundation”) requested that the City grant
the Foundation a lease for the use of City-owned land, in Allison Park (the “Park”), to develop, construct, maintain and manage
a Wellness Center at the Foundation’s sole cost and expense.

Atthe September 2, 2015 City Commission meeting, three (3) concepts were presented by the Foundation, proposing to utilize
the center, the southern portion of the Park or a combination of both locations. At the September 30, 2015 City Commission
meeting, the Mayor and City Commission approved Option A (a circular shaped building, located at the center of the Park),
which covers approximately 5,100 square feet of City-owned land in the Park, as it is the concept which preserves the most of
the natural greenspace and allows for the relocation of the tree canopy currently at the Park.

Additionally, at the September 30, 2015 meeting, the City Commission approved the expansion of the parking lot, increasing
the standard parking spaces to 103 plus the Proposed ADA spaces, for a total of 120 parking spaces, by demolishing the
existing restrooms, and requiring the Foundation to construct public restrooms, having approximately 500 sq. ft., on the 1%
Floor of the Wellness Center, by expanding approximately 21,000 sg. ft. into the West area adjacent to the existing parking
lot and requiring the relocation of mature existing trees to the south end of the Park, approving said expansion at the
expense of the City. At the September 30, 2015 meeting, the City Commission also authorized the City Manager to negotiate
a ground lease for the use of the City-owned land for the development of the Wellness Center, based upon the essential
terms set forth in the Term Sheet presented, which final negotiated ground lease shall be subject to approval by the City
Commission and by a majority of the voters in a City-wide referendum, pursuant to Section 1.03(b) of the City’s Charter.

Finally, on October 5, 2015 the Finance and Citywide Projects Commission Committee recommended moving forward with
the ground lease for the use of the City-owned land for the development of the Wellness Center as per the term sheet.

Administration Recommendation:

1. That the City Commission accept the recommendatlon of the City’s Finance and Citywide Projects Committee;

2. That the City Commission approve waiving, by a 5/7" vote, the competitive bidding requirement in Section 82-39(a)
of the City Code, finding such waiver to be in the best interest of the City;

3. Thatthe City Commission approve, upon first reading of this resolution, a ground lease agreement, substantially in
the form attached to this Resolution as Exhibit “A”, between the City (Owner or Landlord) and the Sabrina Cohen
Foundation (Tenant), in connection with the use of the 5,100 square feet of City-owned land, having an address of
the 6475 Collins Avenue (Premises), for a term of ninety-nine (99) years with no renewal options.

4. That the City Commission set the second and final reading and public hearing of the lease, as required pursuant to
section 82-37(a)(2) of the City Code, for a time certain on December 9, 2015.

Financial Information:

Source of Amount Account
Funds:

| | 1

OBPI Total

Financial Impact Summary:

City Clerk’s Office Legislative Tracking:

[ Office of the City Attorney/Parks & Recreation/Public Works/Capital Improvement Projects

Sign-Offs:

DepartmemDirector Assistant City‘ Manager City Manager
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City of Miami Beach, 1700 Convention Center Drive, Miami Beach, Florida 33139, www.miamibeachfl.gov

COMMISSION MEMORANDUM

TO: Mayor Philip Levine and Members offthe City Cgfnmission
FROM:  Jimmy L. Morales, City Manager
DATE: October 21, 2015

SUBIECT: A RESOLUTION ACCEPTING| THE RECOMMENDATION OF THE
CITY’S FINANCE AND CITYWIDE PROJECTS COMMISSION COMMITTEE,
AND WAIVING, BY A 5/7" VOTE, THE COMPETITIVE BIDDING
REQUIREMENT IN SECTION 82-39(a) OF THE CITY CODE, FINDING SUCH
WAIVER TO BE IN THE BEST INTEREST OF THE CITY; FURTHER WAIVING,
BY A 5/7™ VOTE, THE APPRAISAL REQUIREMENT IN SECTION 82-39(b)
OF THE CITY CODE, FINDING SUCH WAIVER TO BE IN THE BEST
INTEREST OF THE CITY; AND APPROVING, UPON FIRST READING OF
THIS RESOLUTION, A GROUND LEASE AGREEMENT, SUBSTANTIALLY IN
THE FORM ATTACHED TO THIS RESOLUTION, BETWEEN THE CITY
(OWNER OR LANDLORD) AND THE SABRINA COHEN FOUNDATION
(TENANT), IN CONNECTION WITH THE USE OF 5,100 SQUARE FEET OF
CITY-OWNED LAND, LOCATED AT ALLISON PARK, HAVING A STREET
ADDRESS OF 6475 COLLINS AVENUE (PREMISES), FOR A TERM OF
NINETY-NINE (99) YEARS WITH NO RENEWAL OPTIONS; AND FURTHER
SETTING THE SECOND AND FINAL READING AND PUBLIC HEARING OF
THE LEASE, AS REQUIRED PURSUANT TO SECTION 82-37(a)(2) OF THE
CITY CODE, FOR A TIME CERTAIN ON DECEMBER 9, 2015.

BACKGROUND

Sabrina D. Cohen, the President of the Sabrina Cohen Foundation (the “Foundation™)
approached the City proposing the implementation of an ADA accessible beach program
(“ADA Accessible Beach Program”). The City embraced the idea of implementing an
ADA Accessible Beach Program, including an accessible outdoor recreation and
playground, to be developed and constructed at the City’s sole cost and expense. The
City selected the north section of Allison Park (the “Park”) for the location of the ADA
Accessible Beach Program and has initiated a project to redesign the Park to include
providing beach access using an alternative friable wood deck and ramp combined with
Mobi-mats, outdoor exercise equipment and picnic tables, and re-striping the existing
parking lot to provide twelve additional ADA accessible parking spaces.



At the July 8, 2015 City Commission Meeting, the Sabrina Cohen Foundation (the
“Foundation”) requested that the City grant the Foundation a lease for the use of City-
owned land, in Allison Park (the “Park”), to develop, construct, maintain and manage a
Wellness Center at the Foundation’s sole cost and expense.

At the September 2, 2015 City Commission meeting, three (3) concepts were presented
by the Foundation, proposing to utilize the center, the southern portion of the Park or a
combination of both locations, as follows: Option A proposed a circular shaped building,
located at the center of the Park; Option B consisted of the conceptual plan proposed for
Option A plus reserving the southern portion of the Park for future expansion; and Option
C proposed a rectangular building to be constructed at the southern portion of the Park.

At the September 30, 2015 City Commission meeting, the Mayor and City Commission
approved Option A, which covers approximately 5,100 square feet of City-owned land
in the Park, as it is the concept which preserves the most of the natural greenspace
and allows for the relocation of the tree canopy currently at the Park, and which is the
least obstructive of the proposed concepts.

Additionally, at the September 30, 2015 meeting, the City Commission approved the
expansion of the parking lot, increasing the standard parking spaces to 103 plus the
Proposed ADA spaces, for a total of 120 parking spaces, by demolishing the existing
restrooms, and requiring the Foundation to construct public restrooms, having
approximately 500 sq. ft., on the 1% Floor of the Wellness Center, by expanding
approximately 21,000 sq. ft. into the West area adjacent to the existing parking lot and
requiring the relocation of mature existing trees to the south end of the Park, approving
said expansion at the expense of the City.

At the September 30, 2015 meeting, the City Commission also authorized the City
Manager to negotiate a ground lease for the use of the City-owned land for the
development of the Wellness Center, based upon the essential terms set forth in the
Term Sheet attached and incorporated herein as Exhibit “A” hereto, which final
negotiated ground lease shall be subject to approval by the City Commission and by a
majority of the voters in a City-wide referendum, pursuant to Section 1.03(b) of the
City’s Charter.

Finally, on October 5, 2015 the Finance and Citywide Projects Commission Committee
recommended moving forward with the ground lease for the use of the City-owned
land for the development of the Wellness Center as per the term sheet.

ANALYSIS
The Administration recommends the following:

1. That the City Commission accept the recommendation of the City’s Finance and
Citywide Projects Committee;

2. That the City Commission approve waiving, by a 5/7" vote, the competitive
bidding requirement in Section 82-39(a) of the City Code, finding such waiver to
be in the best interest of the City;

3. That the City Commission approve, upon first reading of this resolution, a ground
lease agreement, substantially in the form attached to this Resolution as Exhibit
“‘A”, between the City (Owner or Landlord) and the Sabrina Cohen Foundation
(Tenant), in connection with the use of the 5,100 square feet of City-owned land,
having an address of the 6475 Collins Avenue (Premises), for a term of ninety-
nine (99) years with no renewal options.



4. That the City Commission set the second and final reading and public hearing of
the lease, as required pursuant to section 82-37(a)(2) of the City Code, for a time
certain on December 9, 2015.

Attachments

e Exhibit “A” — Proposed Lease

JLM/@W/ %Z_

TNAGENDAV2015\October\Parks and Recreation (October 21)\Memo - Land Lease for
Sabrina Cohen Foundation.docx
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BERCOW RADELL & FERNANDEZ

ZONING, LAND USE AND ENVIRONMENTAL LAW

Direct Line (305) 377-6238
Email: MMarrero@BRZoninglaw.com

VIA HAND DELIVERY

October 20, 2015

Gisela Nanson Torres

Senior Assistant City Attorney

Miami Beach Office of the City Attorney
1700 Convention Center Drive, Fourth Floor
Miami Beach, FL. 33139

Re: Sabrina Cohen Foundation Adaptive Wellness Center Lease Review

Dear Gisela:

Upon reviewing the draft of the Sabrina Cohen Foundation Adaptive
Wellness Center Lease, I can confirm that I approve of the material terms and that
there will not be any need for major substantive changes. As a result, I request that
you please place the item to be heard on the October 21, 2015 City Commission
Agenda, as we had previously discussed. I look forward to continuing to work with
you regarding this matter.

Sincerely,

Michael Marrero

SOUTHEAST FINANCIAL CENTER ¢ 200 SOUTH BISCAYNE BOULEVARD, SUITE 880 « MIAMI, FLORIDA 33131
PHONE. 305.374.5300 * FAX. 306.377.6222 * WWW.BRZONINGLAW.COM
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Exhibit A

Proposed Lease



RESOLUTION NO.

A RESOLUTION ACCEPTING THE RECOMMENDATION OF THE CITY’S FINANCE
AND CITYWIDE PROJECTS COMMISSION COMMITTEE, AND WAIVING, BY A 5/7™
VOTE, THE COMPETITIVE BIDDING REQUIREMENT IN SECTION 82-39(a) OF THE
CITY CODE, FINDING SUCH WAIVER TO BE IN THE BEST INTEREST OF THE
CITY; FURTHER WAIVING, BY A 5/7™" VOTE, THE APPRAISAL REQUIREMENT IN
SECTION 82-39(b) OF THE CITY CODE, FINDING SUCH WAIVER TO BE IN THE
BEST INTEREST OF THE CITY; AND APPROVING, UPON FIRST READING OF THIS
RESOLUTION, A GROUND LEASE AGREEMENT, SUBSTANTIALLY IN THE FORM
ATTACHED TO THIS RESOLUTION, BETWEEN THE CITY (OWNER OR
LANDLORD) AND THE SABRINA COHEN FOUNDATION (TENANT), IN
CONNECTION WITH THE USE OF 5,100 SQUARE FEET OF CITY-OWNED LAND,
LOCATED AT ALLISON PARK, HAVING A STREET ADDRESS OF 6475 COLLINS
AVENUE (PREMISES), FOR A TERM OF NINETY-NINE (99) YEARS WITH NO
RENEWAL OPTIONS; AND FURTHER SETTING THE SECOND AND FINAL
READING AND PUBLIC HEARING OF THE LEASE, AS REQUIRED PURSUANT TO
SECTION 82-37(a)(2) OF THE CITY CODE, FOR A TIME CERTAIN ON DECEMBER
9, 2015.

WHEREAS, Sabrina D. Cohen, the President of the Sabrina Cohen Foundation (the
‘Foundation”) approached the City proposing the implementation of an ADA accessible beach
program (“ADA Accessible Beach Program”); and

WHEREAS, the City embraced the idea of implementing an ADA Accessible Beach
Program, including an accessible outdoor recreation and playground, to be developed and
constructed at the City’s sole cost and expense; and

WHEREAS, the City selected the north section of Allison Park (the “Park”) for the
location of the ADA Accessible Beach Program and has initiate a project to redesign the Park to
include providing beach access using an alternative friable wood deck and ramp combined with
Mobi-mats, outdoor exercise equipment and picnic tables, and re-striping the existing parking lot
to provide twelve additional ADA accessible parking spaces; and

WHEREAS, at the July 8, 2015 City Commission Meeting, Sabrina Cohen, on behalf of
the Foundation, requested that the City grant the Foundation a lease for the use of a different
portion of Allison Park to develop, construct, manage and maintain the first accessible public
health and wellness center (the “Wellness Center”), at be constructed at the Foundation’s sole
cost and expense; and

WHEREAS, the City commission embraced the goal and priority of being the first city to
have a state of the art ADA Accessible Wellness Center, complementing the already approved
ADA Beach Program, so that members of the general public who have physical and cognitive
disabilities, seniors, or able bodied individuals with temporary injuries will be able to use the
Wellness Center to improve their quality of life; and

WHEREAS, on September 30, 2015, the City Commission adopted Resolution No.
2015-29150, approving the conceptual plan (the “Conceptual Plan”), and authorized the City
Manager to negotiate a ninety-nine year ground lease (the “Lease”) for the use of approximately
5,100 square feet of the footprint of the City’s Property, located at the center of Allison Park,
(the “Leased Premises”) for the development of the Wellness Center, including the construction
of adjoining public restrooms, all improvements and personalty required to operate the Wellness
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Center, and additionally relocating the existing public showers at the Park to a different location
within the Park, based upon the essential terms set forth therein; and

WHEREAS, the final negotiated Lease would be subject to approval by the City
Commission at two hearings, with the second being a public hearing, as required pursuant to
Section 82-37 of the City's Code, and thereafter approved by a majority of the voters in a City-
wide referendum, as required pursuant to Section 1.03(b) of the City’s Charter; and

WHEREAS, in connection with the Proposed Improvements, the City has agreed to pay
for the expenses of relocating the three turtle exhibits and signage relating thereto, currently
located at the Leased Premises, to a different location in the Park, which location shall be
determined by the City Manager; and

WHEREAS, additionally, on September 30, 2015, pursuant to Resolution No. 2015-
29150, the City Commission approved the expansion of the parking lot located at the Park
(Parking Lot Expansion Project), at the City’s discretion and sole cost and expense, which
Parking Lot Expansion Project contemplates: (1) increasing the ADA accessible parking spaces
to approximately 17 and increasing total regular spaces to approximately 103, for a total of
approximately 120 parking spaces; (2) the relocation of the existing canopy trees, currently on
the west side of the Park, to other locations, at the City Manager’s discretion, within the Park;
and (3) the demolition of the existing public restrooms, currently located at the west side of the
Park (the Foundation will be constructing new public restrooms); and

WHEREAS, on October 5, 2015, the Finance and Citywide Projects Commission
Committee (FCWPC) of the City recommended that the Administration negotiate a ground lease
for the use of the Leased Premises, in connection with the development of the Wellness Center,
based upon the essential terms approved at the September 30, 2015 City Commission meeting;
and

WHEREAS, the Administration recommends accepting the recommendation of the
FCWPC; waiving, by 5/7" vote, the competitive bidding requirement, in Section 82-39(a) of the
City Code, as being in the best interest of the City; and waiving, by 5/7" vote, the appraisal
requirement in 82-39 (b) of the City Code, as being in the best interest of the City; and

WHEREAS, the Administration recommends the approval of the draft Lease,
substantially in the form attached and incorporated herein as Exhibit “A”.

NOW, THEREFORE, BE IT DULY RESOLVED BY THE MAYOR AND CITY
COMMISSION OF THE CITY OF MIAMI BEACH, FLORIDA, that the Mayor and City
Commission hereby accept the recommendation of the City’s Finance and Citywide Projects
Commission Committee, waive waiving, by a 5/7" vote, the competitive bidding requirement in
Section 82-39(a) of the City Code, finding such waiver to be in the best interest of the City;
further waive, by 5/7™ vote, the appraisal requirement in Section 82-39(b) of the City Code,
finding such waiver to be in the best interest of the City; and approve, upon first reading of this
Resolution, a ground lease agreement, substantially in the form attached to this resolution,
between the City (Owner or Landlord) and the Sabrina Cohen Foundation (Tenant), in
connection with the use of the 5,100 square feet of the City-owned land located at Allison Park,
having a street address of 6475 Collins Avenue (Premises), for a term of ninety-nine (99) years
with no renewal options and further set the second and final reading and public hearing of the
lease, as required pursuant to section 82-37(a)(2) of the City Code, for a time certain on
December 9, 2015.
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PASSED and ADOPTED this 21 day of October, 2015.

ATTEST:

Philip Levine, Mayor

Rafael E. Granado, City Clerk

TNAGENDA2015\0October\Parks and Recreation (October 21)\Resolution - Land Lease for Sabrina Cohen
Foundation.doc

APPROVED AS TO
FORM & LANGUAGE
EXECUTION

’\A”J@ (0 70 /

City Attorney _j;f T DO’e
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CITY OF MIAMI BEACH

a Florida municipal corporation

Lessor

SABRINA COHEN FOUNDATION, INC.

o,

, 2015

EXHIBIT
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LEASE

THIS INDENTURE (the "Lease"), made and entered into at Miami Beach, Miami-Dade
County, Florida, this day of , 2015 (“Effective Date”), by and between:

CITY OF MIAMI BEACH,

a Florida municipal corp

(15

(hereinafter referred to as "Lessor

Or“CIty,’)

and

SABRINA COHEN FOUNDATION, INC.

a FIorlgfé not-for-profit corporation

(hereinafter refer}'ed_tgésj'v';'%l{. ssee" or “Foundation”)

WITNESSETH

WHEREAS, the Lessor is.the owner of t
J ¢ s Ave, Miami Beach, Florida a
rly described in the site plan attached as Exhibit “A” (the “City’s Property”, or “Allison Park”,
or the “Pafi{‘); and )

ee simple title in and to that certain property

located at6 . Allison Park, hereinafter demised and more

WHEREAS,
“Foundation”) approached the City proposing the implementation of an ADA accessible beach

hen, the President of the Sabrina Cohen Foundation (the

program (“ADA Accessible Beach Program”); and

WHEREAS, the City embraced the idea of implementing an ADA Accessible Beach
Program, including an accessible outdoor recreation and playground, to be developed and

constructed at the City’s sole cost and expense; and

WHEREAS, the City selected the north section of Allison Park (the “Park”) for the location of
the ADA Accessible Beach Program and has initiate a project to redesign the Park to include

8
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providing beach access using an alternative friable wood deck and ramp combined with Mobi-mats,
outdoor exercise equipment and picnic tables, and re-striping the existing parking lot to provide

twelve additional ADA accessible parking spaces; and

WHEREAS, at the July 8, 2015 City Commission meeting, Sabrina Cohen, on behalf of the
Foundation, requested that the City grant the Foundation a lease for the use of a different portion of
Allison Park to develop, construct, manage and maintain the first accessible public health and
wellness center (the “Wellness Center”), at be constructed at the Foundation’s sole cost and

expense; and

WHEREAS, the City Commission emBraéed the goal and priorii? of being the first city to

i,

have a state of the art public Wellness Center, coi wzffﬁ%i-:‘mearlti  the already approved ADA Beach

Program, so that members of the general public wh e physical and cognitive disabilities,
seniors, or able bodied individuals with temporary injuries w be able to use the Wellness Center to

improve their quality of life;

WHEREAS, th
and product testing, subjé‘é:t to funding availability, with the goal of developing medication, health
products and technologieé;'whic the quality of life for persons living temporarily or

permanently with a physical or cagnltlve disability;.and

WHEREAS, on September 30 2015, the City Commission adopted Resolution No. 2015-
29150, approving the conceptual plan (the “Conceptual Plan”), in the form attached as Exhibit “B”,
and authorizing the City Manager to negotiate a ninety-nine year ground lease (the “Lease”) for the
use of approximately 5,100 square feet of the footprint of the City’s Property, located at the center of
Allison Park, more particularly described in Section 1.1 (the “Leased Premises”) for the development
of a state of the art public Wellness Center, including the construction of adjoining public restrooms,
all improvements and personalty required to operate the Wellness Center (collectively, the
“Wellness Center”) (hereinafter, the Leased Premises and Wellness Center shall be collectively
referred to as the “Wellness Center Project” or the “Project”), and additionally relocating the existing
public showers at the Park to a different location within the Park, based upon the essential terms set

forth therein, which final negotiated Lease would be subject to approval by the City Commission at
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two hearings, with the second being a public hearing, as required pursuant to Section 82-37 of the
City’s Code, and thereafter approved by a majority of the voters in a City-wide referendum, as

required pursuant to Section 1.03(b) of the City’s Charter; and

WHEREAS, in connection with the Proposed Improvements, the City has agreed to pay for
the expenses of relocating the three turtle exhibits and signage relating thereto, currently located at
the Leased Premises, to a different location in the Park, which location shall be determined by the
City Manager, in his sole discretion;

WHEREAS, additionally, on September 30, 2015, pursuant to Resolution No. 2015-29150,

the City Commission approved the expansioﬁ f the parking lot located at the Park (Parking Lot

Expansion Project), at the City’s discretion and sole e@stan xpense, which Parking Lot Expansion

Project may include, without limitation: (1) increasin DA accessible parking spaces to

approximately 17, plus increasing the total regular space approximately 103, for a total of
approximately 120 parking spaces; (2) the relocation of the existing canopy trees, currently on the
west side of the Park, to other locations, at the City Manager’s discretion, within the Park; and (3)
the demolition of the existing public restrooms, currently located at the west side of the Park (the

Foundation will be constructing new public restrooms); and

tober 3, 2015, the Finance and Citywide Projects Commission Committee

=

of the é’ityvrecommende atthe Administration negotiate a ground lease for the use of the Leased

Premises, in connection with the development of the Welliness Center, based upon the essential

terms approved aﬁ‘the Septemgér 30, 2015 City Commission meeting; and

, the City Commission adopted Resolution No. 2015-
, approving, onfirst reading, a ninety-nine year lease (“Ground Lease”) between the

City and the Foundation for the use of the Leased Premises; and

WHEREAS, on , the City Commission adopted Resolution No.

, approving the Lease, at a second and final reading, during a public hearing.
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NOW THEREFORE, the Lessor and the Lessee, for and in consideration of the mutual
covenants, agreements and undertakings herein contained, and in further consideration of the
payments herein mentioned, made and to be made, do by these presents mutually covenant and
agree as follows:

ARTICLE |
DEMISE BY LESSOR -

1.1 Upon the terms and conditions herein stated, ‘an"dr in consideration of the payment

from time to time of the rents herein stated, and for an ration of the prompt performance
by the Lessee of all of the covenants hereinafter contalned by the Le see to be kept and performed,
the performance of which are declared to be an integral part of the consgde;atlon to be furnished by

the Lessee, the Lessor does hereby lease, let and demise unto the Lessee _and the Lessee does

hereby lease of and from the Lessor, the following described property, situat “?ymg and being in

Miami-Dade County, Florida, togetherw:th«al(l bunldmgs and otherlmprovements IoCated thereon, to

wit:

(Legal Description of Leased Premises)

subject to the following: ‘ \

(a) Conditions, restrictions: ] d )mltatlons ow appearing of record;
(b) City and/or County Zoning Ordinances now existing, or which may
.. hereafter exist during the life of this lease;

“Alkmatters shown on the Boundary Survey;

Allet the terms, covenants and conditions contained in this Lease.

(e) The CltyﬂCommISSIons determination by separate resolution of

evelopment regulations and appropriate uses for this GU
provided in Miami Beach Code Sections 142-422, 142-
3 ¢ 425(a); Planning Director analysis and City Commission
detér‘mination of waivers of public bidding and appraisals under
Miami Beach Code Sections 82-38 & 82-39); and an approval in an
election by majority of the voters in a City-wide referendum, pursuant
to Section 1.03(b) of the City’s Charter. If the Lease is not approved
by voters during the March 16, 2016 referendum, the Lease shall be
void ab initio, without the need for further action by any of the parties.

This property is hereinafter referred to as “Leased Premises."

11
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3.1

ARTICLE Il - DURATION AND TERM

The duration and term of this Lease shall be for a period of ninety-nine (99) years,

commencing on the Ist day of April, 2016 (the "Commencement Date") and expiring
on the 31% day of March, 2115 (the “Maturity Date”).

ARTICLE Il - AMOUNT OF RENT

The Lessee covenants and agrees to pay to the Lessor an annual rental of $18.00

per year, payable annually in advance, the first such annual payment being due and
payable on the Ist day of April, 201 6,‘%% on the 1st day of April each and every year

thereafter during the entire term of the Lease.

ARTICLE IV - USE AND POSSESSION OF ZWELLBj%E\SS CENTER PROJECT

4.1

The Wellness Center Project shall be us d‘by the Lessee solely and exclusively as a
state of the art public health and wellness center catering primarily for individuals
living with physical and cognitive disabilities, semers and able bodied individuals
with temporary mjurles and any and all actlvmes retated thereto. It is understood
and agreed that the Lessee shall be requwed ata minimum, to provide the activities
and servsces descrlbed in Sections (A) through (D) below. Additionally, the Wellness

Center PrOJecfshaEE be used by the Lessee during the entire term of this Lease only

for the purpose descrlbed< w and for no other purposes or uses whatsoever. In

the event that the\; gesee uses the Premises for any purposes not expressly

permitted herein,.such ugé'shall be considered an Event of Default and the Lessor
shall be entitled to all the re:medies set forth in Article XIX hereof, or without notice to
Lessee, restrain such improper use by injunction or other legal action. The activities
and uses permitted under this Lease shall be limited to and only include:

(A) Physical Therapy Room;

(B) Aqua-therapy Room;

(C) Adaptive Gym, including training;

(D) Healing Room, for yoga, meditation, and art therapy

(E) Research & Product Testing Room (subject to funding availability);

(F) Office of the Foundation;

(G) Conference Room; and

(H)  Library;
12
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4.2 Secondary (ancillary Use). Lessee shall also be authorized to use a portion of the

Wellness Center, not to exceed square feet, as a Café, offering prepared foods and
non-alcoholic beverages (“Food and Beverage Service”) for patrons of the Weliness Center.
421 City Vending Contracts. Notwithstanding anything contained in this

Subsection 4.2.1, or in the Agreement, Lessee’s Food and Beverage Service shall be
subject to and shall not, under any event, conflict with, or otherwise violate, the City’s
exclusive vending contract with Coca-Cola Refreshments USA, Inc. d/b/a Florida Coca-Cola

Bottling Company and Coca-Cola North America, a division of the Coca-Cola Company

(“Coca-Cola Contract”) and the City’s exclusive vending contract with Bettoli Trading Corp.

(“Bettoli Contract”) (collectively referred s ein as the “City Vending Contracts”); copies of
which are attached hereto and made a pazq hereof as composﬂe Exhibit “C”.

4.2.2 Prohibitions reqardlnq Sale or Use'of Exganded Polystyrene Food.Service Articles or

Plastic Straws. Pursuant to Seetion:82-7 of the City Code as may be amended from time to time,
effective August 2, 2014, the City

by City Contractors, in connection W(If any Cigy'contract, Iea§f concession agreement or Special

xpanded polystyrene food service articles

proh;bgted the use O

event permit. Additionally, pursuant t de, as may be amended from v

time to time, .no polystyrene food serv&ce arttcles WIH be aIIowed in the right-of-way, and no

polystyrene food service articles can be pro jed to 5|dewalk café patrons.

Expanded ‘polystyrene is a petroleum. byproduct commonly known as Styrofoam. Expanded
polystyrene is more particularly defined as blown polystyrene and expanded and extruded foams that
are thermoplastfc petrochemical materials utilizing a styrene monomer and processed by any number
of technlques mcludmg, but not fimited to, fusion of polymer spheres (expandable bead foam),
inje ton molding, foam moldlng, and extrusion-blown molding (extruded foam polystyrene).

Expanded polystyrene food service articles means plates, bowls, cups, containers, lids, trays, coolers,
ice chests, and all similar articles that consist of expanded polystyrene.

rovide food in, or offer the use of expanded polystyrene food service
articles at the Wellness r Project or in connection with this Lease. Lessee shall ensure that all
vendors operating in t rOJect abide by the restrictions contained in this Subsection 4.2.2. A
violation of this section shall be deemed a default under the terms of this Lease. This subsection shall
not apply to expanded polystyrene food service articles used for prepackaged food that have been
filled and sealed prior to receipt by the Lessee or its vendors.

Lessee agreesnotio sell,

Additionally, Lessee agrees to comply (and ensure compliance by its vendors) with Section 46-92 (c)
of the City Code, which states that it is unlawful for any person to carry any expanded polystyrene
product onto any beach or into any park within the City or for any business to provide plastic straws
with the service or delivery of any beverage to patrons on the beach.

13
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4.2

ARTICLE V. REVENUE FROM THE WELLNESS CENTI

Hours of Operation. The Lessor and Lessee herein agree that normal hours of

operation for the Wellness Center shall be from 8:00 AM to 8:00 PM, Monday
through Sundays. Any modification to the established hours of operations shall be
subject to the prior written approval by the City Manager, in his sole discretion.
Notwithstanding the foregoing, the City Manager, in his sole discretion, may submit
this issue for consideration and final determinef%h by the City Commission. The

failure of the Lessee to operate the Welln ss Center continuously during its

scheduled hours shall constitute a defa;ii’glgjnde

R PROJECT RELATED

5.1

ACTIVITIES/FINANCIAL RECORDS AN DC(REPORTS

Revenue from the Wellness Center Project Related Activities: The Lessor herein

acknowledges that the Lessee may derive additional revenues from a portion of the

approved uses it conduetsf he Wellness Center Project (such revenue generating

uses may include, from tirné'to tim fj‘ecial events on the Wellness Center Project,

fundraising, specialty sales, ctasses nd sale of food and non-alcoholic

beverages). The Lessee herem acknowledges that any and all revenue generating

uses conducted on the Project must e directly related to, consistent with, or used to

help fund the Lessee’s managemef% operation, and maintenance of the Project,

and, in th" .event that annual revenue(s) pertaining to the Project exceed expenses

N . during a\ﬁé:"ﬁcular budget year, (in accordance with projected annual operating

5.2

| budget submltted by the Lessee to the Lessor pursuant to Section VI hereof, the

ssor and the Lessee agree that such excess revenue, if any, shall first be applied
to offset any ofthe capltal improvements and/or infrastructure maintenance costs (as
set forth in
other programming of the Lessee. Any revenue generating uses conducted on the

XX), and may, thereafter, be applied by the Lessee to support

Project that are not consistent with the approved uses in Section 4, or consistent with
this Section 5.1, shall first be approved, in writing, by the City Manager (prior to

commencement of same).

Financial Records and Reports. Lessee shall maintain on the Premises, or at the

location set forth in the Notices section of this Lease, or at such other place within

14
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6.1

Miami-Dade County, Florida, true, accurate, and complete records and accounts of
all receipts and expenses for any and all uses, services, programs, events, and
activities (including, without limitation all revenue generating uses) being conducted
on the Premises, and shall give the City Manager, or his authorized representative,
access during reasonable business hours to examine and audit such records and

accounts.

Throughout the Term of this Lease, and no later than one hundred and twenty (120)

days following the closing of Lessee’s fiscal year (June 1°'— May 31%'), Lessee shall

provide the City Manager with annual report of all uses, services, programs,

events and activities (includ ithout limitation, all revenue generating uses)
conducted upon the Project for car, along with ‘audited financial
statements. Said statements shall be certjﬁed as true, accurate and complete by the

Lessee and by its certified public accountan

ARTICLE VI. BUDGET AND FUNDING FOR THE WELLNESS CENTER
Throughout the Te

15" of each year,

. of this Lease, the Lessee shall prepare and present, by May
proposed detailed line item annual operating budget for the
Wellness Ce eri
City Manager. Sat
projected year end alance sheet; statement of projected income sources; and
application of funds. Add;ttonally, the budget shall also include, without limitation,
the following detailed prOJectlons
‘A. Gross revenues by categories from all revenue sources and

revenue generating uses derived on the Wellness Center Project;

B. Operating expenses for the Wellness Center;

C. Administrative, labor and general expenses;

D. Marketing, advertising and promotion expenses;

E. Utility costs;

F. All repairs and maintenance costs, and all costs related to capital
improvements and infrastructure of the Wellness Center Project; and

G. Projected capital improvement costs.
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6.2 Programmatic Plan. Accompanying the Lessee’s proposed annual budget shall

be the Wellness Center’s programmatic plan for the Wellness Center’'s upcoming
fiscal year, detailing the then-known (planned) uses, services, activities, events,

programs, and operations, and the number of users anticipated.

ARTICLE VII. OPERATION OF THE WELLNESS CENTER PROJECT RELATED
ACTIVITIES/FINANCIAL RECORDS AND REPORTS

71 Labor/Personnel/Materials/Equipment/Furnishings.  Lessee must provide and

maintain, atis sole cost and expense; all labor, personnel, materials, equipment, and
furnishings, as reasonably required, to operate the Project as a full service
comprehensive health and Wellness Center, in accordance with the goals and

priorities and approved uses set forth herein.

7.2 Orderly Operation. Lesseé s IFhave a neat.and orderly operation at all times and

to live within the Project. Les roject available for inspection by

the City Manager or his authorizé presentatives during hours of operation.

~and furnishings thereon. Under no circumstances shall the Lessor be responsible

forany stolen orédamaged personal property of the Lessee and/or the Wellness
Centéﬁs gfficials:émployees, contractors, patrons, guests, invitees, and/or any other
third parties; <

7.4 Fees for Services offered at the Wellness Center. The cost of the services offered at

the Wellness Center shall be subject to the prior written consent of the City Manager,

which consent shall not be unreasonably withheld.

7.5 Preference and Discounts for Veterans and Miami Beach Residents. Lessee

agrees to make a good faith effort to provide services for military veterans and Miami

16
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8.1

9.1

Beach residents, to the minimum extent of 10% of the capacity in the programs
offered in the Wellness Center. Additionally, Lessee shall provide a 15% discount to
military veterans and Miami Beach residents in connection with the services offered

by the Wellness Center.

ARTICLE VIll - NET LEASE

Lessee shall pay to the Lessor absolutely net thr ughout the term of this Lease, the

rent and other payments hereunder, fre@ﬁof any charge assessments, impositions,

expenses or deductions of any kind and without abai;ggnent, deduction or setoff, and

under no circumstances or conditions, whether now existing or hereafter arising, or

whether within or beyond the présent contemplation of the %ar;ies, shall the Lessor

be expected or required to make any payment of any kind ‘whatsoever (unless

reimbursed by Lessee} _be under any other obligation or liability as to the

Premises, except as ot?};éd(rvviSe pecifically stated in this Lease; and the Lessee
agrees to pay all costs aﬁif’expen“‘se of every kind and nature whatsoever arising

out of or.in connection with

s that may arise or become due during the

term of this Lease:

shall be responsible for all. expenses relating to the operation and
e of the Project including, without limitation, utilities, any applicable taxes

(persona ahg d valorem).

RTICLE X - PROVISIONS REGARDING PAYMENT OF TAXES

assessed at ar y or all times for and after the year in which the Commencement Date

occurs, and during the term hereby demised, by any and all taxing authorities, and
including not only ad valorem and personal property taxes, but also special
assessments and liens for public improvements, and including in general all taxes,
sales taxes, tax liens, or liens in the nature of taxes which may be assessed, levied
orimposed against the Wellness Center Project or this Lease, including the land and

all buildings, (and such personal property by way of furnishings or equipment which

17
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9.2

the Lessee has or may bring upon or be obligated to bring upon the Project), during
the term of this Lease; but in the event any of these taxes and assessments are
payable according to their terms in instaliments, then the Lessee shall have the right
to pay the same as such installments fall due, provided that the Lessee must effect
payment of these taxes not later than thirty (30) days before the time when the
nonpayment thereof would render them delinquent. The parties agree that in the
event any special assessments are payable in installments, the Lessee shall be
responsible for such installments during the term of this Lease, and may pay such
sums in installments, and the Lessor éhall be responsible for any such assessments

extending beyond the term of this,t_éase.

If Lessee desires to contest the valrdﬂ:y of any tax or tax claim, Lessee may do so

without being in default hereunder as toé ‘ biigatlon to pay taxes, provided Lessee

gives Lessor written notice of its intention to do so and furnishes Lessor with a bond

b

lthe State of Florida, in one and

from a corporate surety qualified to do businesé

be contested woul fotherwns became delinquent. If prior to the giving of such bond,

Lessee shall have paid into the Registry of a court of competent jurisdiction a sum of
money to pay or apply on the payment of such taxes, and if such money is so paid
into-the Reglstry of the Court that it may never be withdrawn excepting for its
application upon the payment of the contested taxes without the consent in writing of
the Lessor hereunder first had and obtained, then the amount of the bond required
by the terms of this paragraph may be diminished by the amount so paid into the
Registry of the Court. If there shall have been paid into the Registry of the Court in
the manner prescribed hereinabove a sum equal to one and one-half times the
amount of the tax being contested, then no bond, as otherwise provided for in this
Article, need be given by Lessee to Lessor. None of the provisions of this Paragraph
9.2 shall be available to Lessee unless and until the enforcement of the contested
tax, whether by way of issuance of Tax Certificates, Tax Deed, reversion to the

taxing authority, or otherwise, is fully enjoined by a court of competent jurisdiction or
18
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9.3

9.4

is otherwise effectively stayed not later than a day which is thirty (30) days before the
particular tax item or items proposed to be contested shall become delinquent; if
such injunction or other stay is not secured by Lessee within that time, then the
Lessor is authorized, as provided for in Paragraph 9.3 of this Article IX, to pay such
taxes as then assessed and levied, notwithstanding any pending or proposed suit to

contest those taxes.

In the event the Lessee shall for any reason faIE refuse or neglect to pay any taxes
referred to in Paragraph 9.1 of this Artncle IX within the time specified therein, or if the
Lessee desires to contest, or by suit contests any such tax, but for any reason fails,
refuses or neglects to comply with the provisions of Paraéra'p_h 9.2 of this Article IX
within the time therein specified, then and in.any such event, th Lessor may at its

option pay such taxes as then assessed and levied and the amount or amounts of

money so paid, including eason ble attorneys’ fees and expenses which may have

been reasonably mcurred [In connection with such payments or by reason of the

nonpayment thereof by the Lessee t ith interest on all such amounts at the

rate of ten per cent (10%) per’ annum ifrom thedate of payment, shall be repaid by
the Lessee to the Lessor and the payment thereof may be collected or enforced by
Les_ in the same manner as though such amounts were an installment of rent

spec lcaily reqwred by the terms of this Lease to be paid by Lessee unto Lessor; but

the payment of any-such taxes by the Lessor shall not waive the default thus

. committed by the Lessee.

Notw;thstandmg the foregoing, taxes (after deducting all available discounts if

%\\
utilized) for th e las

=7

year of the term of this Lease occurs, will be prorated as of the

Termination Date of the term of this Lease, Lessee paying such taxes for that portion
of the termination year preceding the date of termination of this Lease, and Lessor

paying the balance of such taxes for such year, if any.
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10.1

10.2

10.3

ARTICLE X - LESSOR'S INTEREST NOT SUBJECT TO
MECHANICS' OR MATERIALMEN’S LIENS

All persons and parties, corporate and otherwise, are hereby notified of the fact that

the Lessee does not and shall never under any circumstances have the power, right

or authority to subject any interest of the Less’{i' in the Leased Premises to any

mechanics' or materialmen's liens or Ilen 'fof-& ny other kind or nature; and all
persons dealing with the Lessee are hereby notlf' ed of the fact that they must look
only to the interest of the Lessee in the Wellness Center and not to any interest of

the Lessor.

Lessee covenants and agrees with Lessor that Lessee will no p,: mpt or suffer to be
filed or claimed agalnst the interest of the Lessor in the Leased jﬁ’remlses or the

interest of Lessee in the We v««Center, during the continuance of this Lease any

lien or claim of any kind, and |f %“such lien“is claimed or filed it shall be the
obligation of the Lessee, Wlthiﬂ thlrty(30) days after the lien or claim shall have been
filed among the Public Records of Miaml Dade County, Florida, or within thirty (30)
days afterthe Lessor shall have been glven notice of any such lien or claim and shall
have transmltted written notice of the recelpt of notice of such lien or claim unto the
Lesseé' (whlchever thirty (30) day perlod expires earlier), to cause the Wellness
Center Pro;ect to bereleased and discharged from such lien or claim, either by
payment into court of the amount necessary to relieve, release and discharge the

Pro;ect from suc‘ ien or claim, or in any other manner that as a matter of law will

result, within the period of thirty (30) days, in releasing and discharging the Lessor
and the titlez; of the Lessor from such lien or claim; and Lessee covenants and
agrees, within the period of thirty (30) days, so to cause the Project and the Lessor’s

interests therein to be released from the legal effect of every such lien or claim.

Notwithstanding the foregoing paragraph 10.2, Lessee may encumber the Wellness
Center with a leasehold mortgage as follows. Lessor agrees to execute a non-
disturbance agreement (containing language reasonably acceptable to the Lessor)
for the benefit of Lessee and the holder of any leasehold mortgage (the “L.easehold
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Mortgage”) and to cooperate with Lessee’s efforts to obtain financing, including the
execution of any necessary documents, so long as such documents are subject to
the reasonable approval of the Lessor’s attorney. No leasehold mortgage shall be
valid or of any force or effect unless and until Lessor has consented thereto in writing
(which consent shall be conditioned upon Lessee’s compliance with this Section
10.3) and a true copy of the original of each instrument creating and effecting such
mortgage, certified by Lessee to be a true copy of such instrument, together with
written notice containing the name and post office address of the Leasehold
Mortgagee, has been delivered to the Lessor. Further;the Leasehold Mortgage shall

specifically provide:

(a) That the Leasehold Mbrtgage is subject to all of the terms, covenants and
conditions of this Lease; ” -
(b) That the Le’asehold Mortgage
created by this Lease in the Welfngss Center and does not encumber

cumbers only the Lessee’s interest

Lessor’s interest in the Leased Premise ,/
(quhait_he rights of the Lessor pursuant to this’'Lease will not be affected by
i th terms of the Leasehold Mortgage;

for the demolition, repair or restoration of the Wellness Center Project;

(e) Thatthe holdef of the Leasehold Mortgage shall agree to send Lessor
~ copies of all notices to Lessee in which such mortgagee claims that there

exists one or more uncured defaults under the terms and provisions of the

Leasehold Mortgage, such notices to be sent simultaneously to Lessor and

Lessee;

(f) That the Leasehold Mortgage is a leasehold mortgage only and that such

mortgage has obtained no interest whatsoever in the underlying fee of the

Leased Premises as a result of the execution of the Leasehold Mortgage by

Lessee;

(g) Only the Leasehold Mortgagee may acquire any right, title or interest in or

to this Lease, by acceptance of a deed or other instrument of conveyance
2]
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thereof, by purchase at a foreclosure sale or by transfer in lieu of foreclosure,
and will conclusively be deemed to have accepted such right, title or interest
subject to all of the terms, covenants and conditions of this Lease; it being
the specific intent of Lessee and the Leasehold Mortgagee that the

Leasehold Mortgage encumber only Lessee’s leasehold interest created by

this Lease in the Wellness Center, and “except as specifically set forth in

this Lease, the rights of Lessor (including its fee interest in the Leased
Premises) shall not be affected g;(the telrmsrof the Leasehold Mortgage; and
(h) That the Leasehold Mortgagé'and all rights thereunder shall be subject

and subordinate to Lesseor's interestin the Le

d Premises. The Leasehold
Mortgagee shall upon demand, at any time, execute acknowledge and

deliver to Lessor, without expense to Lessor, any instrument that may be

necessary orj er to confirm the subordination of the Leasehold Mortgage

to the Lessor's ]| e‘fesis‘ in the Leased Premises.

ARTICLE XI - LESSOR"
Although this is a long term Lez

RIGHTS AND REMEDIES

all of the rights and remedies of the respective

1.1

parties‘shaﬂ be governed by the p visions of this instrument and by the laws of the

State of Florida as they exist.from time:to time, as such law relates to the respective

d:duties of landlord and tenant.

During the continuance of this Lease, the Lessor shall have all rights and remedies
nd the law of the State of Florida assures to it.

11.3 Allrights \nd eéies accruing to the Lessor shall be cumulative; that is to say, the

Lessor ma rsue such rights as the law and this Lease afford to it in whatever
order the Lessor desire and the law permits, without being compelled to resort to any

one remedy in advance of any other.

ARTICLE XIl - INDEMNIFICATION OF LESSOR AGAINST LIABILITY

12.1 Lessee covenants and agrees with Lessor that during the entire term of the Lease

the Lessee will indemnify and save harmless the Lessor against any and all claims,
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12.2

12.3

debts, demands or obligations that may be made against or upon the Lessor, arising
by reason of or in connection with this Lease, or any alleged act or omission of the
Lessee or any person claiming by, through or under the Lessee; and if it becomes
necessary for the Lessor to defend any action seeking to impose any such liability,
the Lessee will pay the Lessor all costs of court and reasonable attorneys’ fees

incurred by the Lessor in effecting such defense%mcludmg appeals, as and when

such fees and expenses become due and.gz 9 {le, in addition to any other sums
which the Lessor may be called upon pay by reason of the entry of a judgment

against the Lessor or any of them inthe Iitigation& lmﬁ?hlch such claim is asserted.

Lessee shall also protect, defend, indemnify and hold Lessor harmless against any

loss or damage, including attorneys’ fees and costs, arising out of.or resulting from

any claim, action or ta

it brought by a third party to (i) challenge the validity or
enforceability of this Lease, or any City action relating to this Lease, including
challenges to the referendum approval contemplated of this Lease; (ii) challenge the

Lessor’s title to the Leased remlses or (fi join this Lease. If any litigation is

instituted against the Lessor andlor the Lesseeas a result of the approval of this

Lease, then the Lessee shall defend he Lessor and save the Lessor harmless from

any and all reasonable attorneys’ fe nd court costs that may be incurred, both at

the trial and appellate level. Counselin such actions shall be selected by Lessee,

subject to approval of Lessor, which approval shall not be unreasonably withheld or

delayed.

Lessee, at Lessee's expense, shall comply with all laws, rules, orders, ordinances,
directions, regulations and requirements of federal, state, county and municipal
authorities pertaining to Lessee's use of the Wellness Center Project and with the
recorded covenants, conditions and restrictions, regardless of when they become
effective, including, without limitation, all applicable federal, state and local laws,
regulations or ordinances pertaining to air and water quality, Hazardous Materials (as
hereinafter defined), waste disposal, air emissions and other environmental matters,
all zoning and other land use matters, and utility availability, and with any direction of

any public officer or officers, pursuant to law, which shall impose any duty upon
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12.3.1

Lessor or Lessee with respect to the use or occupation of the Wellness Center

Project.

Lessee shall (i) not cause or permit any Hazardous Material to be brought upon, kept
or used in or about the Wellness Center Project by Lessee, its agents, employees,
contractors or invitees without the prior written notice to Lessor, demonstrating to
Lessor that such Hazardous Material is necessary or useful to Lessee's use of the
Premises and will be used, kept and stored in a manner that complies with all laws
regulating any such Hazardous Maté?’i‘%l so brought upon or used or kept in or about

the Wellness Center Project. _if Lessee breaches the obligations stated in the

preceding sentence, or if the presence of Hazardous Material on the Premises
results in contamination of the Wellngss Centgingroject, or if contamination of the
Project by Hazardous Material otherwise occurs, then Lessee shall indemnify,
defend and hold Lessor harmless from anf} and all claims, judgments, damages,

penalties, fines, costs, liabilities orIosses(mcludmg,wnthoutI|m|tat|on diminution in

value of the ;PfO}ect damages for the loss or restrlctran on use of rentable or usable

space ow fany amemty of the Project, damages ansmg from any adverse impacton

~.and sums paid in settlement of claims, attorneys' fees,
consultant fees and experl which arise as a result of such contamination. This
indemnification of tessor y »egsee includes, without limitation, costs incurred in

connection.with an

investigation of site conditions or any cleanup, remedial,
removal or restoration 'ortg; required by any federal, state or local governmental
agency or political subdivisidﬁ because of Hazardous Material present in the soil or
ground water on or under the Project. Without limiting the foregoing, if the presence
of any Hazardous Material on the Project results in any contamination of the Project,
Lessee shall promptly take all reasonable actions at its sole expense as are
necessary to return the Project to the condition existing prior to the introduction of
any such Hazardous Material to the Project; provided that Lessor's approval of such
actions shall first be obtained, which approval shall not be unreasonably withheld.
The foregoing indemnity shall survive the expiration or earlier termination of this

Lease.
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12.3.2 “Hazardous materials” mean (a) pesticides and insecticides; (b) petroleum and its
constituents; (c) any substance which is or may hereafter be defined as or included

in the definition of “hazardous substances,” “hazardous materials,” “hazardous

LTS ”

wastes,” “pollutants or contaminants,” “solid wastes” or words of similar import under
the Comprehensive Environmental Response, Compensation and Liability Act, as
amended, 42 U.S.C. §9061, et seq.; the Hazardous Materials Transportation Act, as
amended, 49 U.S.C. §1801 et seq.; the Res: %rce Conservation and Recovery Act,
as amended, 42 U.S.C. §6901 et seq.; the Fede
amended, 33 U.S.C. §1251 et seq., Chapters 376a d 403, Florida Statutes; Chapter
24 of the Code of Metropolitan Dade County; (d) any o

to or release of which is regulated by any governmental ent

lWater Pollution Control Act, as

substance, the exposure

/?fw’aving jurisdiction over

the Wellness Center Project or the operations thereon; and (e}a

W

o the heailth or safety of the persons‘)'employed at or

y substance that

does or may pose a‘hazal

invitees on the Premises_

12.3.3 Atthe commencement of this\\i;easeband_éri uary 1 of each year thereafter (each

use or dispose of on the Project. Notice of Lessee’s use of

Is on the Project shall not be a waiver of any of Lessor’s claims,

12.3.4 andi nts shall have the right, but not the duty, to inspect the Premises

atanyrea le time to determine whether Lessee is complying with the terms of
this Lease. If Lessee is not in compliance with this Lease, Lessor shall have the
right to immediately enter upon the Premises to remedy any contamination caused
by Lessee's failure to comply notwithstanding any other provision of this Lease.
Lessor shall use its best efforts to minimize interference with Lessee's business but

shall not be liable for any interference caused thereby.
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12.3.5 Any default under this Paragraph shall be a material default enabling Lessor to

exercise any of the remedies set forth in this Lease.

12.3.6 Lessee acknowledges it is receiving the Leased Premises in “as is” condition and

Lessor is not responsible for the existing condition of the Leased Premises, including

any underground conditions.

ARTICLE XIll - FIRE AND WINDSTORM, ETC:IN URANCE PROVISIONS

131

13.2

13.3

13.4

Lessee shall maintain, atits sole cost and 5xperf§§;ﬂ1he following types of insurance

coverage at all times throughout the term of this Léééé;

Commercial General Liability Insurance, on an occurrence” , in the amount of

One Million ($1,000,000) Dollars, per-occurrence, for bodily |njuryf:death, property

QV|ded covering all owned, leased, and hired
vehicles and non-ownership liability for not less than the following limits, subject to
adjustment for 'in",ﬂkation $1,000,000 combined single limit (only if Lessee

provides transportation services).

Property inéurance for the full replacement value of the Wellness Center building and
contents, as well as business income with extra expense coverage to cover the 12
month exposure. Coverage shall be on an all-risks basis, including windstorm, flood,
and provided under forms, terms, and conditions that are acceptable to the City
Manager. This policy must name the City of Miami Beach, Florida, as additional
insured.

Primary Coverage. For any claims related to this Lease, the Lessee’s insurance

coverage shall be primary insurance in respect to the City of Miami Beach. Any
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13.7

13.8

13.9

13.10

insurance maintained by the City of Miami Beach shall be excess of the Lessee’s
insurance and shall not contribute with it.

13.6 The policies of insurance referred to in the above Section 13.1, and Sections
13-3 — 13.4 above shall not be subject to cancellation or changing coverage, except
upon at least thirty (30) days written notice to the City, and then subject to the prior

written approval of City Manager.

Additional Insured Status. The City of Miami Beach must be covered as an

additional insured with respect to liability arising out of work or operations performed

by or on behalf of Lessee.

Waiver of Subrogation. Lessee hereby grants to Clty of Miami Beach a waiver of any

right to subrogation which any insurer of Lessee may acquire against the City and
against those for whom the City is in Iaw respon3|ble including, without limitation, its

directors, officers, agents, and employees, byv:rtue of the payment of any loss under

such i msurance Lessee agrees to obtain any en ersement that may be necessary

from the insurer.

Acceptability of Insurers. lnsﬁiraﬁ:eéf@s to be placed with insurers with a current A.M.

Best’s rating of no less than A:VII, unless otherwise acceptable to the City of Miami

fifice.

Beach Risk Managemen

Verification of Coverage. Lessee shall provide the required insurance certificates,

endorsements or applicable policy language effecting coverage required by this
Section. All certificates of insurance and endorsements are to be received prior to
any work commencing. However, failure to obtain the required coverage prior to the
work beginning shall not waive the Lessee’s obligation to provide them. The City of
Miami Beach reserves the right to require complete, certified copies of all required
insurance policies, including endorsements required by these specifications, at any

time.
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13.11 Special Risks or Circumstances. The City of Miami Beach, in its sole discretion,

reserves the right to modify these requirements, including limits, based on the nature

of the risk, prior experience, insurer, coverage, or other special circumstances.

Cetrtificate Holder
CITY OF MIAMI BEACH
c/o INSURANCE TRACKING SERVICES
1700 CONVENTION CENTER DRIVE
MIAMI BEACH, FL 33139

Compliance with the foregoing requirements shall not relieve the vendor of his
liability and obligation under this section or under any<other section of this

agreement.

13.12 In the event of the desfmctnon“ of or damage to the buildings, or of any of the

improvements,. by fire, W|n storm or ther casualty for which insurance shall be

payable, and as often as suc maﬁéy shall have been paid to the Lessor
and the L essee, Sums so paid s e deposited in a joint account of the Lessor and

Lessee in a bank in Miami-Dade Caunty Florida designated by the Lessor, and shall

1lable to the Lessee for:the reconstructlon or repair, as the case may be, of
any bunlé;r;g or buildings, damaged or destroyed by fire, windstorm or other casualty

for which inSurance money shall be payable, and shall be paid out by the Lessor and

ihe Lessee fron )%he joint account from time to time on the estimate of any architect

hcen d in the State of Florida having supervision of such reconstruction and/or

repalr,:ee ifying tha_t the amount of such estimate is being applied to the payment of

the recons tien and/or repair and at a reasonable cost therefor; provided,
however, that it first be made to appear to the satisfaction of the Lessor that the
amount of money necessary to provide for the complete reconstruction and/or repair
of any, building or buildings destroyed or damaged as aforesaid, according to the
plans adopted therefor and approved by the Lessor, has been provided by the
Lessee for such purpose and its application for such purpose assured. The
proceeds of the Personal Property Insurance covering personal property belonging
to the Lessee shall likewise be deposited in a joint bank account to the credit of the
Lessor and the Lessee, and shall be paid out for the replacement or repair, as the
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13.13

13.14

case may require, of destroyed or damaged personal property. The Lessee
covenants and agrees that in the event of the destruction of or damage to the
buildings and/or improvements or any part thereof, and as often as any buildings or
improvements on the Leased Premises shall be destroyed or damaged by fire,
windstorm, or other casualty, the Lessee shall rebuild or repair (as the case may
require), the same in such manner that the bU|Id|ng or improvement so rebuilt and/or

repaired shall be of the same or greater value as he building and the improvements

upon the Leased Premises were immediately rior to such damage or destruction,

and shall have the same rebuilt and/or repalred and ready for occupancy and have

received the appropriate certificate of occupancy and&}cr\completlon from the City's

Building Department within two years from the time when the damage or destruction

occurred, and shall within that period replace and repair as the case may require,

personal property destroyed or damaged; this obl'ibgation of theﬁ‘ﬁi_ ee to rebuild and

repair the buildings and improvements, and to replace and reb'air the personal
property, shall exist and be enforceable irrespective of the availability of any
insurance funds for any of these purposes. With Lessor’s prior written consent, the

two- year p 66 for reconstruction or repair shall be enlarged and extended by delays

nstrued as prohibiting the Lessee from financing

4Noth|ng herein co tamed shall'be cc

the premiums on such policies, or from such payments having a deductible amount

not exceeding five percent (5%) of the insurable value of the improvements.

If at any time any such insurance money comes into the possession of the Lessor
and the Lessee after destruction or damage by fire or windstorm or other casualty
and the Lessee is in default in the payment of rent, taxes, assessments, liens or
other charges which by the terms of this Lease the Lessee is obligated to pay or pay
for, or if such default should occur during the time such insurance money or any part
thereof is in the joint bank account, as aforesaid, then the Lessor shall be paid so
much of the insurance money as may be necessary fully to pay or discharge any
such sum of money in the payment of which the Lessee is in default, as aforesaid,
and this shall be done whenever and as often as any such default shall occur on the

part of the Lessee. Nothing contained herein, however, shall be construed as
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13.15

; of money to pr&é

13.16

permitting the Lessee to default in the payment of rent or other charges herein
stipulated to be paid or in the performance of the other covenants in this Lease. The
Lessor may, at its option, in case of default in the payment of such rent or other
charges or default in the performance of any other covenant in this Lease, proceed
against the Lessee for the collection of such rental and charges, and recover and
take possession of the Wellness Center Project herein described, and without
prejudice to their rights to the benefit of such insurance money as payment of such
rental and other charges. '

It is agreed by and between the “’“igsor and Lessee:that any excess of money

received from insurance or other sources remaining in the joint bank account after

the completion of the reconstruetion,

replacement or repair of such building or

buildings and personal property, and  th o default on the part of the Lessee in

the performance of any of the covenants'of s Lease, shall be paid to Lessee; but

in the event the Lessee fails for any reason to commence the reconstruction or repair

of such building or buildings within six (6) montl fter the date of the damage or

sioned by fire, windstorm or other catise for which insurance money

provide in the mann

of such damage or destruction occasioned as aforesaid, exceptin the case of Force
Majeure, as provided |n A}‘;jcle XXVill, or Unavoidable Delays under paragraph
17.15.1, then and in every such event, the Lessee shall be deemed to have refused
to carry out its obligation to reconstruct, replace and repair, and the amount so
collected or the balance thereof remaining in the joint account, as the case may be,
shall be paid to the Lessor as liquidated and agreed upon damages resulting from
the failure of the Lessee to reconstruct, replace and repair, and the Lessor shall

have the option, notwithstanding its retention of such sum, to terminate this Lease.

Construction Insurance Requirements. Any improvements to the Wellness Center

shall be approved in writing, in advance of commencement of any work. Lessee
shall require any contractor, who is authorized by the City to conduct improvements

to the Wellness Center, to maintain the following insurance coverages, subject to the
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same requirements as in the preceding Section 13.1 through Section 13.3 through

13.5, in connection with the approved work:

13.16.1 Worker's compensation insurance covering all employees of the Contractors
(as required by the laws of the State of Florida) and employer's liability

insurance of not less than Five Hundred Thousand ($500,000) per

occurrence.

13.16.2 Comprehensive general liability msurance%n an amount of not less than
Two Million Dollars ($2,000,000) per occurrence coverlng personal injury
and property damage, Four Million Dollars ($4, OOS»OOO) aggregate. This

policy must name the Clty of Miami Beach, Florida, as‘addltlonal insured.

i.Blanket contract_"’a “ji}ablhty insurance covering all indemnity or hold

harmless agreemiants.

ii. Protective liability

Contractors.

13 6.3 E‘xczess umbrella liability insurance with a limit of not less than Three

) illion DoIIars ($3,000,000) per occurrence and in the aggregate in excess of
the bove mentloned insurance, which shall be required only in any "wrap up"
pohcy i_essee may cause the insurance listed in this subsection to be
provided through an overall "wrap up" policy, in lieu of individual policies
provided by Contractors. This policy must name the City of Miami Beach,
Florida, as additional insured.

13.16.4 Comprehensive automobile liability insurance in an amount of not
less than One Million Dollars ($1,000,000) combined single limit for bodily
injury and property damage covering all owned, non-owned or hired vehicles,

trailers or semi-trailers, including any machinery or apparatus attached thereto.
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13.16.5 As applicable, to be determined by the City’s Risk Management Department,

Builder’s Risk Insurance (standard “All Risk” or equivalent coverage) in an amount
not less than the cost of construction, written on a completed value basis or a
reporting basis, for property damage protecting Lessee, City, and Lessee’s
General Contractor, with a deductible of not more than Fifty Thousand Dollars
($50,000), subject to adjustment for inflation, (’except as to flood and windstorm,

with regard to which the deductible shall bea commercnally reasonable amount); or

13.16.6 Installation Floater for the lnstalla’(zon of machmery and/or equipment into an

existing structure. The coverage shall be “All Risk” coverage including installation
and transit for one hundred percent (100%) of the “mstgg}‘ecd replacement cost
deductible of not more than Five

value®, covering the City as named msured
Thousand and 00/100 Dollars ($5, OOO 00) -each claim.

13.16.7 A payment and performance bond for the project cost may be required by the City, in

14.1

14.2

its sole discreﬁdgl, with the City reflected as a dual obligee thereunder.

ARTICLE XlV LES§§E'S DUTY TO PAY INSURANCE PREMIUMS

Lessee covenants and agree wnth Lessor that Lessee will pay the premiums for all

of the'i msurance ‘policies which Le see is obligated to carry under the terms of this
Lease, and will delive g the Lessor evidence that all such premiums have been paid
on or before the effectiv date of each such policy or proper evidence of extended
credit and/or evidence of fihéncing the payment of such premiums, and Lessee will
cause renewals_of all expiring policies to be written, and the policies or copies
thereof, as the Lease may require, to be delivered to the Lessor at least ten (10)
days before the expiration date of such expiring policies. The parties note that in
Section 13.16.5, Lessor may review insurance coverages and require increased
coverage consistent with the value of improvements to the Leased Premises as

improvements to the Leased Premises are made.

Nothing herein contained shall ever be construed as rendering the Lessor personally

liable for the payment of any such insurance premiums, but if at any time during the
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15.1

15.2

continuance of this Lease the Lessee shall fail, refuse or neglect to procure any of
the policies of insurance required in and by this instrument to be procured by the
Lessee, or to keep and maintain the same in full force and effect, or to pay the
premium therefore promptly when due, the Lessor may, at its option, procure or
renew such insurance, and thereupon the amount or amounts of money paid as the
premium or premiums thereon plus interest at the rate of ten per cent (10%) per
annum from date of payment thereof shall be collectible as though it were rent then
matured hereunder, and shall be due and payable forthwith, or in lieu thereof and

notwithstanding the procurement and renewal of such policies by the Lessor, this

Indenture and the terms creaf reby may, at the option of the Lessor, be

terminated and declared at an" nd all of the right, estate and interest of the

Lessee in such event hereunder shall immedia ely cease and become null and void.

ARTICLE XV - ASSIGNMENT

This Lease, or any portion thereof, is not freely,,

signable, and no assignment,

transfer, sublea , concession or license agreementwith respect to the Wellness

Center P(bject, orany portion thereof, shall be valid unless there is a prior written
consent bythe Leé’ which consent shall be within the sole discretion of the
Lessor. With Eéspeqtto;agj; instrument of assignment conveying all or any portion of
Lessee's righté andginter;w%t and to the Lease (an "Assignment"), any such

Assignment must al ponsente’é to in writing, which Assignment must contain an

assumption agreemeh;t,w»», ly executed by the Assignee of this Lease and in
recordable form, whereby he Assignee accepts the Assignment and assumes and
agrees to timely and fully perform and comply with all of the Lessee's covenants and
agreeménts contained in this Lease. The City Commission must provide the

approvals réquired by this Section 15.1

The Lessor covenants and agrees that it will, within sixty (60) days after service of
Notice upon it of a proposed assignment of this Lease, giving the name and post
office address of the proposed Assignee, advise the Lessee in writing as to whether
the Lessor will consent to the assignment of the Lease and further advise the Lessee

in writing of the existence or nonexistence of any default on the part of the Lessee
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15.3

16.1

under the terms of this Lease, and if there is any default or defaults, a statement
setting forth such default or defaults. Lessor’s failure to give such advice in writing
within the time required shall not constitute either notice of the absence of any
default, or consent to the proposed assignment. Only Lessor’s response in writing of
the existence or not of a default and permission or not of an assignment shall be

effective with respect to each such item.

Any transfer or assignment of this Lease, as a result of the Leasehold Mortgagee
having acquired title to the leasehold estate o %‘éssee by foreclosure of the
Leasehold Mortgage, or transfer in lieu of foreclosuri all require prior written
consent of the Lessor predicated upon the transferee or assignee being a not-for-
profit corporation that will solely conduct activities on the Leased Premises, as

provided in section 4,

riated or condemned by reason of eminent

of the proceeds and awards in such

l'lt?)'u'nty, Florida, for its decision and the determination of the matters in
dispute. If the legal title to the entire Wellness Center Project is wholly taken by
condemnation, the Lease shall automatically and without notice be canceled. No
allocation of condemnation proceeds between Lessor and Lessee shall be based
upon Lessee’s interest in the land; notwithstanding, the Lessee shall be
compensated for Lessee’s interest in the improvements under this Lease in

accordance with the condemnation award.
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16.2

16.3

171

Although the title to the buildings and improvements placed by the Lessee upon the
Leased Premises will pass to the Lessor upon the termination of this Lease,
nevertheless, for purposes of condemnation only, the fact that the Lessee placed
such buildings and improvements on the Leased Premises, at Lessee's cost and
expense, shall be taken into account in determining the portion of the condemnation
award to which the Lessee is entitled. In general, it is the intent of this Article that
upon condemnation, the parties shall share in their awards to the extent that their
interests respectively are depreciatecff‘*tiamaged or destroyed by the exercise of the

right of eminent domain.

If a partial taking or a total taking rén%ers the remlses unsuited for the permitted

uses as provided for herein, Lessee, may atits sole option and expense, remove all

of its personal property from the portion of the property taken, however, Lessee shall
continue to be liable under this Lease and continue.its rights and obligations as to
the remainder of the Property not so taken, unless released in writing by Lessor.

" ARTICLE XVII - ADDITIONAL IMPROVEMENTS
This Lease |s§ma with the understanding and agreement that Lessee will design,
develop and construct additional improvements, at its sole cost and expense, valued

at no less than $5, 0 on the Leased Premises, subject to the prior written

consent of the Lessor (1 i’ﬁoposed Improvements”). The Proposed Improvements
are contemplated to construct a state of the art public Wellness Center, which will
consist of: (1) a three (3) story circular building, on the footprint of the Leased
Premises, having approximately 15,400 square feet, which shall be consistent with
the conceptual plan presented by Lessee to Lessor, attached as Exhibit “B” to this
Lease (the “Concept Plan”); (2) the construction of public restrooms (each containing
an ADA accessible stall and two (2) regular stalls), to be located on the first floor of
the Wellness Center, accessible for use by the general public, and which public
restrooms, once completed and accepted by Lessor, shall be maintained by Lessor;
and (3) the design and construction of public showers at a different location within

the Park, which location will be subject to the written approval of the City Manager, at
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17.2

17.3

17.4

17.5

17.6

his discretion.

Design and Governmental Approvals. Lessee is solely responsible for the design of

any improvements to the Leased Premises, and obtaining all approvals from City and
other applicable regulatory agencies therefor, including approvals by City as Lessor,
and approvals by City in its regulatory capacity under the City Code and other
applicable laws, including the requisite approvals from the Florida Department of
Environmental Protection and Florida Fish and Wildlife Conservation Commission.

Lessor’s approval of General Contrgétor/Construction Insurance/Work Letter. The

general contractor and the construction agreement between the Lessee and the

general contractor shall be subjeq 1o review and approval by the City Manager, in

his sole discretion. The approvéi’ f the construction contract shall also entail
approval of the requisite construction in Ce coverages, as set forth in Section

13.16, plus any additional insurance coverages which the City may reasonably

of the Wellness Center shall hei impact the surrounding areas nor compromise

nor modify access to the beach from its current condition.

Lessee, at its own cost andzéxpense, shall submit to Lessor (acting in its proprietary
capacity as owner of the Leased Premises) Preliminary Plans and Specifications for
the Proposed Improvements, which shall include, but not be limited to, a detailed site
plan, a landscape plan, elevation drawings of each facade, a detailed floor plan for
each of the floors of the Proposed Improvements, a calculation of the floor areas for
each floor, and a calculation of the total floor area dedicated to each use within the

Proposed Improvements (the “Preliminary Plans and Specifications”).

Lessee shall submit its Preliminary Plans and Specifications to Lessor’s City

Manager for approval within one year of the Commencement Date. The failure of
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17.7

- application forg roval of the design for the Proposed Improvements to the City

17.8

Lessee to timely submit its Preliminary Plans and Specifications to the City Manager
shall constitute a default under this Lease. The City Manager shall have twenty (20)
Business Days to review the Preliminary Plans and Specifications. If the City
Manager, in his sole discretion, concludes that the Preliminary Plans and

Specifications are materially inconsistent with the Concept Plan, the City Manager

shall, and in any event the City Manager may, ‘submit the Preliminary Plans and

Specifications to the City Commission for itsi w and approval as Lessor (acting

in its proprietary capacity as owner of the Leased Premises), at the next City
Commission meeting, along with a written report of iﬁe Administration’s review and
recommendations, including a review and recommendattcn from the City’s Planning
Director. The City Commission may refer the matter to the Clty Planning Board for

its review and recommendations before acting thereon. If Lessqr isapproves the

Preliminary Plans and Specifications, then Lessee shall, submit a revised

modification to the Preliminvéry% ns and Specifications to meet Lessor’s objections,

which revised modificatioﬁ' shall 'be submitted and reviewed as provided above.
Failure of the Lessee to subrﬁ' revis eliminary Plans and Specifications within
sixty days from the date of Les al, bt no later than one year from the

Commencement Date, shall coﬁs i ﬁte a Default under this Lease.

Lessee shall within two months of Lessor's approval of the Preliminary Plans and

Specmcattons but nolater than two years from the Commencement Date, submitan

provided, but no later than two years from the Commencement Date, shall constitute

a Default under this Lease. Lessee shall pursue approval of its applications to the

City boards, as applicable, diligently and in good faith.

Public Facilities and Concurrency. Lessee shall be solely responsible for obtaining

all land use permits, including, but not limited to, all permits and approvals required

pursuant to Chapter 122, Miami Beach City Code, with respect to concurrency
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17.9

17.10

requirements for roads, sanitary sewer, solid waste, drainage, potable water, parks

and recreation (the “Concurrency Requirements”).

Plans and Specifications. Upon receipt of the HPB’s approval of the Proposed

Improvements, and all other City boards’ approvals, as applicable, Lessee shall
prepare for review by Lessor construction Plans and Specifications for construction
of the Proposed Improvements, consistent with the Preliminary Plans and
Specifications, as approved by the Lessée, the HPB, and other City boards, as
applicable. The Plans and Specificaf?%ns shall be submitted to the Lessor (acting in
its proprietary capacity as owne '
the date on which the HPB app
three years from the Commencement Date (if appealed, the time shall run from the

the Leased Premises) within twelve months from

res the Proposed Improvements, but no later than
issuance of a final nénappealable orc he Plans and Specifications, or
modifications thereto, shall be reviewed by:the City Manager, within twenty (20)
business days, except for modifications thereto, which shall be reviewed within ten
(10) bqg;i’ﬁéss days, solely for consistency witﬁ%})‘the Preliminary Plans and
3 ' e same may have been modified by the HPB or other City

Speciﬁé’étions as’ 2
boards;' as a plicabfé; If Lessor disapproves the Plans and Specifications, then

mita revised modification to the Plans and Specifications to meet

Any building operation, once commenced, must be carried through continuously to

completion:but any interruption or delay in the doing and completion of the work
which shall have been caused by act of God, or the public enemy, or strike, or
natural casualty, or other circumstances not occasioned by or attributable to the fault,
default or neglect of the Lessee shall not be deemed to cause the Lessee to be in
default under this paragraph, so long as the Lessee exercises due diligence to cause
the work of construction to be carried through to completion as promptly and

expeditiously after the commencement thereof as possible.

38

49



17.11

17.12

Conditions Precedent to Lessee’s Commencement of Construction of the Proposed

Improvements. Lessee cannot commence construction until the following conditions
have been met: (1) Lessor has approved the Plans and Specifications; (2) Lessor
has provided Lessee with a written Notice to Proceed; (3) Lessee has provide Lessor
with verification, satisfactory to the City Manager, in his discretion, that Lessee has
sufficient funds available to complete the construction, based upon the statement of
values provided by the general contractor and architect; (4) Lessee has obtained and
delivered to Lessor copies of all final Permits and Approvals required to commence
construction; and (5) Lessee shall ha’@%delivered toLessor original certificates of the
policies of insurance required to be Gafried pursuant to this Lease. Failure of Lessee
to obtain the final building permits within four years from the Commencement Date

shall constitute a default under this £

Lessor (solely in its capacity as the owner of Leased Premises and not in its
regulatory capacity) shall reasonably cooperate with.Lessee in obtaining the Permits
and Approy'ais required to construct the Proposed Improvements, shall sign any

applicéiﬁbh reasonably made by Lessee that is required in order to obtain such

17.14

shail reimburse iessor, within ten (10) days after Lessor's demand, for any

ocket cost or expense payable to Lessor’s technical consultants

ction with Lessor's assistance in obtaining the permits and approvals

required by the Proposed Improvements.

The Lessee’s right to terminate. The Lessee shall have the right to

terminate the Lease without cause at any time prior to obtaining the full building
permit for the construction of the Wellness Center, each party to bear their own

costs and fees. Following termination, Lessor shall have no further obligation and/or
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17.15

liability to the Lessee with regard to the lease.

Commencement and Completion of Construction of the Proposed Improvements.

Lessee shall, atits sole cost and expense, (a) commence construction on or before
sixty (60) days after all permits and approvals necessary for the commencement of

construction are issued, but no later than four years from the Commencement Date

(the “Construction Commencement Date”) and ( /jthereafter continue to prosecute
construction of the Proposed Improggments with diligence and continuity to
completion. “Commence Construction” \o‘\r “Commencement of Construction” means
the commencement of major work (such as pilings or foundations) for construction of
the Proposed Improvements. Promptly after Commencement of Construction,
Lessee shall notify Lessor in writing of the date of such commérigpgpent. Any and all
preliminary site worka(:iﬁciud[pg, without limitation, any environrﬁehital remediation

and ancillary demolition) shalt 10t be deemed to be Commencement of Construction.

Failure of Lessee to timely commen nstruction.shall constitute a default under

this Lease. If, after Lessee has commenced construction, Lessee fails to diligently

prosecute construction of thf{é:

*p:}osed Imp?&i}éments (subject to unavoidable
delays), and such failure contin es:__\(subject to unavoidable delays) for thirty (30)
consecutive days after Lessee’s réi;éigt of notice of such failure, Lessor shall, in

ad all of its other remedies under this Lease, have the right to seek such

Lessor for harm resulting from such failure. Notwithstanding anything to the contrary

contained herein, if Lessee fails to substantially complete construction of the
Proposed Improvements by the date provided for in this Lease, then the same shall

constitute a default under this Lease.

17.15.1 “Unavoidable delays” shall mean delays due to strikes, slowdowns, lockouts, acts of

God, inability to obtain labor or materials, war, enemy action, civil commotion, fire,
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17.16

casualty, eminent domain, catastrophic weather conditions, a court order that
actually causes a delay (unless resulting from disputes between or among the party
alleging an unavoidable delay, present or former employees, officers, members,
partners or shareholders of such alleging party or of affiliates of such alleging party),
in the application of any requirement. The party alleging unavoidable delay shall
notify the other within twenty days of such occurrence; however, failure to do so shall
not waive any rights caused by such delay. The times for performance related to the
Proposed Improvements set forth in this Lease shall be extended to the extent

performance is delayed by unavoidable delays.

Completion of Construction of the Proposed Improvements _Substantial completion

£

of the Proposed Improvements shall be acc

“ijfshed in a diligent manner, and in

any event no later than two years frorq e issuance of a full building permit.
“Substantial Completion” as used herein shaft require the issuance of a temporary or

Such date may be

complélo» of the constructlon of the Proposed Improvements, shall be

accomplishedina dg!;ge er, in each case in a good and workmanlike manner,

in substantial acé{) dance with the Plans and Specifications (with no material

deviations exceptaké presslypef :iz'tted herein), at Lessee’s sole cost and expense.
Upon Substantial Co\r\\hple,tion of construction of the Proposed Improvements,

Lessee shall furnish Lessor with the following:

(a) a certification of the Architect (certified to Lessor on the standard AIA
certification'form) that it has examined the Plans and Specifications and that, in its
professional judgment, after diligent inquiry, construction of the Proposed
Improvements has been Substantially Completed in accordance with the Plans and
Specifications applicable thereto and, as constructed, the Improvements comply with
all applicable codes and laws;

(b) a copy or copies of the temporary and final certificates of occupancy for
the Proposed Improvements (or portion thereof, as applicable) issued by the City of

Miami Beach Building Department;
41

52



(c) lien waivers in form and substance reasonably satisfactory to Lessor from
each contractor, subcontractor, supplier or materialman retained by or on behalf of
Lessee in connection with the construction of the Proposed Improvements,
evidencing that such persons have been paid in full for all work performed or
materials supplied in connection with the construction of the Proposed
Improvements;

(d) a complete set of “as built” plans and a survey showing the
Improvement(s) (excluding personalty) for which the construction of the Proposed
Improvements has been completed. Lessor shall have an unrestricted license to use
such “as built” plans and survey for any purpose related to the Leased Premises
without paying any additional costg r compensatlon therefor, subject to copyright and

similar rights of the Architect to prohibif \’gns for purposes unrelated to the

Leased Premises, as such rights exis w( or may appear in the Architect’s

contract, and subject to applicable public records laws. The foregoing requirement

with respect to “as built” plans shall be satisfied by Lessee furnishing to Lessor, at

Lessee’s expense, a complete set of Plans andeEéciﬁcations, with all addenda
thereto and change orders in respect thereof, marked to show all changes, additions,
deletions-and selections made during the course of the construction of the Proposed
tmprovements and

(e) a Contractor’'s Final Affidavit in form and substance reasonably

satisfactory to Lessor executed by the General Contractor (i) evidencing that all

»contractors, s beontractors, suppliers and materialmen retained by or on behalf of

on with the Construction of the Proposed Improvements have
bee tk}\::lid in full fe I work performed or materials supplied in connection with the
Construction ofthe\Proposed Improvements and (ii) otherwise complying with all of
the requirements under the Florida Construction Lien Law, Chapter 713, Florida

Statutes, as amended.

17.17 Construction of the Proposed Improvements shall be carried out pursuant to Plans
and Specifications prepared by licensed architects and engineers, with controlled
inspections conducted by a licensed architect or professional engineer as required

by applicable requirements.
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17.18 Upon Substantial Completion of the project, Lessee shall certify to Lessor that it has,

in fact, expended not less than said amounts for total construction costs.

17.19 Conditions Precedent to Commencement of Operations. Lessee shall provide

Lessor with the following requirements before Lessee may commence operations at
the Wellness Center: (1) Secured Substantial Cf%‘?mpletion of the Wellness Center

Project and provided Lessor all of the items se orth in the preceding Section 17.16;

(2) Evidence deemed sufficient, in the C ger's discretion, substantiating that

the Wellness Center has sufficient funds to operéi e Wellness Center during the
first year of operation, including a cash reserve moving forward; and (3) Evidence
that Lessee has deposited $25,000.00 in a maintenance accdug;t and $100,000.00in
a capital improvement account to cover the cost of mainteriéagg during the first

year. Thereafter, evegjé Lessee shall deposit any additionéxl\“funds as may be

needed to ensure a minimt nce is maintained in each account, subject to
increases which may be y,. based “upon needed repairs or capital

improvement projects.

18.1 Theleased Premises shall hereby ntain the following restrictions, covenants and

limitations:

colors; creéds or national origins, and take reasonable steps to publicize the

availability thereof;
(c) That the Lessee shall not discriminate as to race, color, national origin,
religion, sex, intersexuality, gender identity, sexual orientation, marital and

familial status, and age or disability;

(d) That the Leased Premises shall at no time during the term of the Lease be

assigned, sublet, or in any way shall the dominion and control over the
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Leased Premises be in any person or entity other than the Lessee, without
the prior written consent of the Lessor, and if such consent is given, Fair
Market Value shall be paid by Lessee or its successor to Lessor for such
space assigned or sublet, unless this provision is waived by action of the City
Commission;

(e) That all fire and extended coverage and flood insurance, maintenance, and
other costs for the improvements and the general upkeep of the Wellness
Center Project, and all replacements necessary in connection therewith, shall

be the sole cost and expens: the Lessee;

) That the Lessee shall provide personnel on the Wellness Center Project
during operating hours and either a security service or electronic security
service during non-operating l;}purs durtngthe entire term.of the Lease, proof
of which shall be provided to' Lessor via copy of security agreement and
receipts therefor.

(9) That the Lessee shall be obligated to provide, amongst other insurance

: iges, public liability insurance and property damage insurance at its
st and expense for the Wellness Center Project during the term of this

(h)

( ny, vyill be of a design and form approved by the Lessor,
and in dance with the Miami Beach City Code and other applicable laws

£ »\\ ;
and codes. Lessee shall assume the cost of any such signs. Lessee shall

remove all signs upon the termination of this Lease and any damage or

unsightly condition caused to the Leased Premises because of or due to
such signé shall be corrected or repaired by Lessee to the satisfaction of

Lessor:
18.2 The violation by the Lessee of any of the covenants, restrictions and undertakings as

set forth in Paragraph 18.1 above, shall be considered an Event of Default and the

Lessor shall be entitled to all of the remedies as set forth in Article XIX hereof.

ARTICLE XIX - DEFAULT CLAUSE
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19.1

19.3

Itis further covenanted and agreed by and between the parties hereto that in case at
any time default shall be made by the Lessee with regard to any of its obligations as
provided in this Lease, except as specifically elsewhere provided, each of which
shall be an "Event of Default,” then, in any of such events, following notice in writing
by certified mail, return receipt requested, or by hand delivery, or such other
conveyance then permitted by law, and an opportunity to cure within the thirty-day
period following delivery of such notice; and Lessee after such notice and
opportunity to cure has failed to cure, as provided for in section 19.3, it shall and may

be the Lessor’s right to declare s mised term.ended and to re-enter upon the

Leased Premises and the building or ings and improvements situate thereon or

any part thereof, either with or without process of law, the Lessee hereby waiving any
demand for possession of the L Premises and any and all buildings and

improvements then sitt § thereon' and the Lessee covenants and agrees that upon

the termination of the mlsed term, the Lessee will surrender and deliver up the

k|

Leased Premises peaceably to the Lessor, its agents and attorneys, immediately

upon the termlnatlon of the » lised term ‘and if the Lessee, its agents, attorneys or
other persons or entities clalmmg by or through Lessee, shall hold the Leased

Premises or any part thereof one (1) day after the same should be surrendered

; accordmg to the terms of this Lease they shall be deemed gu:lty of forcible detainer

relating tox the recovery of possession of the Leased Premises accrues to the

landlord hereunder.

Nothing herein contained shall be construed as authorizing the Lessor to declare this
Lease in default until thirty (30) days after the Lessor shall have given the Lessee
written notice of a violation of this Lease, and Lessee has failed to cure such

violation within such time period. If the default complained of is of such a nature that
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19.4

it cannot be cured within thirty (30) days, and if the Lessee has commenced taking
all reasonable steps to cure such default and is in the process of eliminating the
facts which are the basis for the declaration of a default, then the Lessee shall not be
deemed to be in default and the Lessor shall not be entitled to cancel or otherwise
enforce the termination of this Lease. Nothing herein contained shall be construed
as precluding the Lessor from having such.remedy as may be and become
necessary in order to preserve the rights a‘r}difhe interests of the Lessor in the

Leased Premises and in this Lease even before the expiration of the grace or notice

periods provided for in this paragraph if, under

rticular circumstances then

existing, the allowance of such grace or the giving of stic
endanger the rights and estate of the Lessor in this Lease and in the Leased
Premises, or the public health, safety and welfare. “
In addition to the rights set forth elsewhere in this Lease, Lessor shall have the right

to pursue any or all of the fo ovs'/ing:,'(; e right to injunction or other similar relief

available to it under Florida e; and/or (b) the right to maintain any

and all actions at law or suits in equity or other proper proceedings to obtain

damages resulting from Lessee’s

It is further covenanted and agreed byand between the parties hereto, in the event
of the termination of this Lease at any time before the expiration of the term hereby
created, for th breach by the Lessee of any of the covenants herein contained, that
the right, estate and interest of the Lessee in and under this
eased Premises hereinabove described, and all improvements
and buildings then situate on the Leased Premises, together with all rents, issues
and profits of the Leased Premises and the improvements thereon, whether then
accrued or to accrue, and all insurance policies and all insurance monies paid or
payable thereunder, and all of them, shall without any compensation made therefore
unto the Lessee, at once pass to and become the property of the Lessor, not as a
penalty or forfeiture, but as liquidated damages to the Lessor because of such
default by the Lessee and the consequent cancellation of the Lease, each of the

parties acknowledging it to be the fact that for breach and consequent cancellation of
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19.6

a long-term lease of this character, the Lessor will sustain substantial damage, being
damage of such character as to make it most burdensome and tedious, if not
actually impossible, to ascertain with mathematical precision, and each of the parties
therefore having agreed upon this provision for liquidated damages in the interests of
obviating what would otherwise be burdensome and difficult litigation to maintain or
to defend, as the case may be; and this provision for liquidated damages has been
taken into account by both parties in fixing the term of and the consideration for the

making of this Lease.

The Lessee pledges with and s unto the Lessor all of the rents, issues and

profits which might otherwise ac rue to the Lessee for the use, enjoyment and
operation of the Leased Premises, a n connectton with suchpledging of the rents,
the Lessee covenants and agrees with the E_essor that if the Lessor, upon the defauit
of the Lessee, elects to file a suit to enforce the Lease and protect the Lessor’s

rights thereunder, then the Lessor may, as ancﬁk to such suit, apply to any court

havmg jurtsdlctton thereof for the appomtment ofa Recelver of all and singular the
LeasegskPremlses, and the improvements and buildings located thereon; and

thereuptbn,' it )is expressly covenanted and agreed that the court shall forthwith

al powers and duties of Receivers in like cases, and
i "by 'such court as a matter of strict right to the
Lessor, and without'reference to the adequacy or inadequacy of the value of the
property which is subjectto the landlord's lien or to the solvency or insolvency of the

Lessee, and without reference to the commissions of waste.

ARTICLE XX - LESSEE'S DUTY TO KEEP PREMISES IN GOOD REPAIR

20.1

Lessee covenants and agrees with the Lessor that during the Lease term the Lessee
will keep in good state of maintenance and repair any and all buildings and other
improvements constructed upon the Leased Premises; Lessee will not suffer or
permit any strip, waste or neglect of any building to be committed; and the Lessee
will repair, replace and renovate the real property, and improvements located
thereon, as often as it may be necessary to keep the building and improvements on

the Leased Premises in a good state of repair and condition.
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20.2

20.3

211

21.2

21.3

Lessee covenants and agrees with the Lessor that Lessee shall be obligated to pay

for all utilities utilized on the Leased Premises for the entire term of this Lease.

The Foundation shall be responsible for the operation, maintenance and repair of the
Wellness Center including, without limitation, roof, structure, mechanical, plumbing,

electrical, and general maintenance and upkeep, as well as all utilities.

ARTICLE XXI - DEMOLITION CLAUSE

Although it is the Lessee's duty under the terms hereof to keep and maintain any

buildings and improvements on the Leased Premises in good repair, this shall not be
construed as empowg;jng the Lessee to at any time tear down and destroy any
buildings or improveméi;’fé; on the Leased Premises, or any part thereof, unless and
until the Lessee: -~ ..

(a) Follows all procedures necessary for develbpment approval as provided for

in this Lease, and causes con lans and specifications for the new

building or the new cons pared in full accordance with all
applicable laws, building 6bdes, zoning ordinances, statutes and regulations,

and delivers the plans to the Lessor at least ninety (90) days before the work

proposed to be done pursuant thereto is actually commenced; and

(b)

(c) Fumni hes the Lessor with all requisite Construction Insurance requirements
set forth in Section 13.16.

In any event, the work of reconstruction, repair and replacement must have a value
of not less than the current market value of the buildings or improvements or the

portion thereof then being demolished and replaced and repaired.

The expense of demolition shall be no part of the cost of any subsequent
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221

222

22.4

231

replacement or rebuilding or addition; but by the same token, any salvage resulting

from the demolition shall belong to the Lessee.

ARTICLE XXII - ADDITIONAL COVENANTS OF THE LESSEE

Lessee covenants and agrees with Lessor that no destruction to any building or

improvement by fire, windstorm or any other castalty shall be deemed to entitle the
Lessee to surrender possession of the Leaséd‘Premises or to terminate this Lease
or to violate any of its provisions or to cause ény.abatement or rebate in the rent then

due or thereafter becoming due under the terms he égof If the Lease is canceled as

the result of Lessee's default at any time while the remains outstanding any
obligation from any insurance company to pay for the damage or any part thereof,

then the claim agalnst the insurance:company shall, upon the gancellation of the

within Lease, be deémed immediately to become the absolute and unconditional

property of the Lessor.

Lessee covenants and agrééswith Lesst othing in this Lease contained shall

ever be construed as empowéﬁﬁ‘g;j  Lessee to éncumber or cause the Lessor to

encumber or subordinate the titlé:»égr interest of the Lessor.

Lessee'covenants and agrees with Lessor that at the termination of this Lease the
Lessee wilf peaceably and quietly deliver possession of the Weliness Center Project

and all improvements thereon unto the Lessor.

rtgage, pledge, hypothecate or otherwise encumber its leasehold
interest wsth e prior written consent of Lessor, as provided for in this Lease.
ARTICLE XXIll - COVENANT OF QUIET ENJOYMENT

Lessor covenants and agrees with Lessee that as long as the Lessee keeps and

performs all of the covenants and conditions by the Lessee to be kept and
performed, the Lessee shall have quiet and undisturbed and continuous possession
of the Leased Premises, free from any claims against the Lessor and all persons

claiming under, by or through the Lessor.
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24.1

25.1

26.1

26.2

ARTICLE XXIV - LESSOR'S RIGHT OF ENTRY

The Lessor or its agents shall have the right to enter upon the Wellness Center

Project at all reasonable times to examine the condition and use thereof, provided,
only, that such right shall be exercised in such manner so as not to interfere with the
Lessee in the conduct of the Lessee's business on the Wellness Center Project; and
if the Wellness Center Project is damaged by fire, windstorm or by other casualty
that causes the Project to be exposed to the elements, then the Lessor may enter
upon the Project to make emergency repairs; but if the Lessor exercises its option to
make emergency repairs, such act“f)r acts shall not be.deemed to excuse the

Lessee from his obligation to keep the Project in repair. If Lessor makes any

emergency repairs pursuant to the terms hereof, Lessee shall reimburse Lessor for
all such repairs upon receipt by Lessee of Lessor's notice of repairs made and

statement and proof of costs incurred.

ARﬁ?(}%E;E{’XXV - NO REPRESENTATIONS BY LESSOR

Lesse écknowledges that it has examined the Leased Premises and knows the

condition thergof and accepts the Leased Premises in its present condition, “as is,”

esentations or warranties of any kind or nature whatsoever by
Lessorasioits ¢ ion or as'ta the use or occupancy which may be made thereof.
The Lessee assu accordance with provisions of this Lease, the sole
responsibility for the condition, operation, maintenance and management of the
Leased Premises and all in%rovements now or hereafter situated thereon, and the
Lessor shall not be required to furnish any facilities or services, or any funding, or

make any repairs or structural changes, additions or alterations thereto.

ARTICLE XXVI - LESSEE TO COMPLY WITH ALL LAWS

Lessee shall at all times comply with all laws, ordinances, regulations and orders of

Federal, State, County and municipal authorities pertaining to the Wellness Center

Project and Lessee's improvements and operations thereon.

Lessee shall pay all costs, expenses, fines, penalties and/or damages which may be
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26.3

271

27.2

imposed because of the failure of Lessee to comply with this Article, and Lessee
shall indemnify Lessor from any and all liability arising from such noncompliance.

Lessee covenants and agrees that there will be no discrimination as to race, color,
religion, sex, intersexuality, gender identity, sexual orientation, marital and familial
status, age, disability, creed or national origin in its use of the Wellness Center

Project.

ARTICLE XXVII - SURRENDER:OE THE PREMISES

herein demised, or the sooner

The Lessee shall, on or before the last day of the ter

termination thereof, peaceably.and quietly leave, sur er and yield upon to the

Lessor the Wellness Center Project, together with any arfdait equipment, fixtures,
furnishings, appllances or other personal property located at or on the Project and

used by Lessee in th‘:‘\ naintenance, management or operatlon of the Project,

excluding any trade fixtures or personal property which can be removed without

&‘

material injury to the PrOJect free of all hens claims and encumbrances and rights of
others and broom-clean, tog ther W|th all structural changes, alterations, additions,

and improvements which may ha 2 been made upon the Project, in good order,
condition and repair, reasonable wear and tear excepted, subject, however, to the

uent provisions of this Articlxé:‘” Any property which pursuant to the provisions

of this Aﬁ;cle is removable by Lessee on or at the Project upon the termination of this

Lease and is.not so removed may, at the option of the Lessor, be deemed
Lessee, and either may be retained by the Lessor as its property
and disposed of by Lessor at the sole cost of the Lessee in such

manner-as the sor may see fit. If the Project and personal property are not

surren .ed at the nd of the term as provided in this Article XXVII, the Lessee shall
make good "to ‘the Lessor all damages which the Lessor shall suffer by reason
thereof, and shall indemnify, the Lessor against all claims made by any succeeding
tenant, or purchaser, so far as such delay is occasioned by the failure of the Lessee

to surrender the Project as and when herein required.

The Lessee covenants and agrees that it will not enter into any subleases,

subtenancies, licenses or concession agreements relating to the Wellness Center
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Project for a period of time beyond the stated expiration date of this Lease.

ARTICLE XXVIiI - FORCE MAJEURE

28.1 Either party hereto shall be excused from performing any of its respective obligations

or undertakings provided in this Lease, except as provided in Article XXVI! hereof,

"Surrender of the Premises,” and excepting any of its respective obligations or

undertakings to pay any sums of money u applicable provisions hereof, for
revented or delayed, retarded or
hindered (plus such additional time mutually consented to by the parties) by act of
God, weather or unusual severity, fire, earthquake fioed hurricane, explosion,
action of the elements, war (declared or undeclared), mvasmn ;nsurrectlon riot, mob
violence, sabotage, malicious mischief;.inability to produce or general shortage of

labor, equipment, fa es, materlals ot supplies in the open market, failure of

transportation, strikes, Eockouts,actlon oft labor unions, condemnation, public

requisition, laws, order of gove ment or any other cause, whether similar or

able control of the respective party if
other party within twenty (20) days

dissimilar to the foregoing, notthhln the

such party hereto gives notice of 80

of the oceurrence of:such event.”

ARTICLE XXIX SIGNAGEINAMING RIGHTS

Interior/Exterior Slgnage/Sponsorshlp the Foundation shall have the right to erect

interior. 3|gnage mclu , without limitation, temporary banners (temporary signage is

pproval) and exterior signage; provided, however, that the names

affixed thereén (mcludlng,;wlthout limitation, any sponsorship names) shall be subject to
approval as requ;red by the City’s Naming Ordinance, as codified in Chapter 82, Article VI,
Sections 82-501 through 82-505 of the City Code, as shall be amended from time to time. If
approved, any exterior or interior signage shall be subject to review and approval by the City.
In no event may any approved interior or exterior signage include the names of any
company selling the following types of products (“Prohibited Names”): guns, tobacco or

sexual products.

ARTICLE XXX- MISCELLANEOUS PROVISIONS
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30.1

30.2

30.3

30.4

30.5

All periods of notice and/or grace, including any periods of notice which the law may
require as conditions precedent to the exercise of any rights by the Lessor against

the Lessee shall, at the option of the Lessor, run concurrently and not successively.

All arrearages in the payment of rent shall bear interest at the rate of ten percent
(10%) per annum from the date when they became due and payable hereunder until

the date when they are actually paid.

Although this is a long-term Lease,‘fftﬁigz relationship between the parties is that of
landlord and tenant, and all staf(utdfybrovisions in the State of Florida regulating the
relationship of landlord and té'héng respecting the collection of rent and other
charges, or the repossession of the:;ii.eased ﬁféf"nises, shall accrue to the Lessor

hereunder.

In the event of a breach or threatened breach by the Lessee of any of the
agreements, conditions, covenants ortenﬁs’hereof, the Lessor shall have the right of
injunéﬁon to restrain the same, and the right to invoke any remedy allowed by law or

if specific remedies, indemnity or reimbursement were not herein

In the event of any default on thv\e‘\ part of the Lessee in the performance of or

compliance with any of the terms, covenants, provisions or conditions of this Lease,
and the Lessor is required\\";o bring any action or proceedings as a result thereof,
then it is agreed that the Lessor shall have the right to apply to any court having
jurisdiction for‘tﬁe appointment of a Receiver of all and singular the Leased
Premises, buildings, fixtures, furnishings and improvements located thereon,
together with the rents, issues and profits therefrom, and the Lessee does hereby
expressly consent to the appointment of such Receiver by the court with the usual
powers and duties of Receivers in such cases, and that such appointment be made
by the court as a matter of strict right to the Lessor and without reference to the
adequacy or inadequacy of the value of the property which is subject to the Lessor's

liens, or to the solvency or insolvency of the Lessee, and without reference to the
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30.6

30.7

30.8

30.9

30.11

30.12

commissions of waste.

The Lessor and Lessee hereby agree to cooperate fully with each other at all times,
and in addition to those matters hereinabove specifically referred to, to perform such
other and further acts, and sign and deliver such papers and documents, as may be
necessary in the circumstances from time to timﬁguring the term of this Lease to

give full effect to all of the terms, covenants, ¢

ions and provisions of this Lease.

The captions of this Lease are for convenience and reference only and in no way
define, limit, or describe the scope or intent of this Lease nor in any way affect this

Lease.

The index preceding?;ihis Lease, but under the same cover, is for the purpose of
convenience and reference oniy}and is not to be deemed or construed in any way as

part of this Lease, nor as supplemental.thereto or amendatory thereof.

This Agreement shall be governed byAthe laws of the State of Florida regardless of

the diversity of citizenship of the parties in interest or the place of execution of this

%

ts, promises, conditions and obligations herein contained orimplied

by law are covenants running with the land and shall attach to and be binding upon

the heirs, executors, administrators, successors, legal representatives and assigns

f the partxés to this Lease.

Time is of the essence in every particular and particularly where the obligation to pay

money is involved.

When the parties desire to give notice unto the other or others in connection with
and according to the terms of this Lease, such notice shall be given by Registered or
Certified Mail, Return Receipt Requested, and shall be deemed given when it shall

have been deposited in the United States Mails with sufficient postage prepaid
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30.13

thereon to carry it to its addressed destination, or by such conveyance then

permitted by law, and the notice shall be addressed as follows:

To the Lessor: City Manager, City of Miami Beach, 1700 Convention
Center Drive, Miami Beach, Florida 33139

and with a copy to: City Attorney, City of ',Mia:mi Beach, 1700 Convention
Center Drive, Miami Beach, Florida 33139

To the Lessee:

and with a copy to:

Where the parties on either ‘sid fLéSsorl' see, consist of more than one

person, notice unto or default b , of the persons on that side shall constitute
notice unto or default by all of the ons on that side.

If, in connection with the enforcement of this Lease and by reason of the Lessee's
failure to keep and observe all of the covenants and conditions herein contained by
the Lessee to be kept and performed, it shall be necessary for the Lessor to employ
an attorney, then the Lessee shall pay the Lessor all reasonable attorneys’ fees and
court bosts incurred and/or expended by the Lessor, including all appellate fees and
costs. And conversely, if, in connection with the enforcement of this Lease and by
reason of the Lessor's failure to keep and observe all of the terms, covenants and
conditions herein contained by the Lessor to be kept and performed, it becomes
necessary for the Lessee to employ an attorney, then the Lessor shall pay the
Lessee for all reasonable attorneys’ fees and court costs incurred and/or expended
by the Lessee, including all appellate fees and costs. Such fees and costs shall be

awarded only to the prevailing party.
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30.14

30.15

30.16

30.17

This Agreement shall be enforceable in Miami-Dade County, Florida, and if legal
action is necessary by either party with respect to the enforcement of any or all of the
terms or conditions herein exclusive venue for the enforcement of same shall lie in

Miami-Dade County, Florida.

The Lessor desires to enter into this Agreementonly if in so doing the Lessor can
place a limit on Lessor's liability for any cause of action for money damages due to
an alleged breach by the Lessor of this Agreement, so that its liability for any such
Thousand ($10,000.00) Dollars. Lessee

s to enter into this Agreement with the Lessee's

breach never exceeds the sum of,

hereby expresses its willingne
recovery from the Lessor for an age action for breach of contract, or any other
cause of action for money damages. to be iimlted to a maximum _amount of Ten
Thousand ($10,000.00) Dollars. Accordmgiy, and notwithstanding any other term or
condition of this Agreement, Lessee hereby agrees that the Lessor shall notbe liable
to Lessee fgr damages in an amount in excess of Ten Thousand ($10,000.00)

%5,

Dollars for ahy"éc i ‘n or claim for breach of contract, or any other cause of action for

of the limitation p'
768.28.

If a dispute arises out of of:;elates to this Lease, or the breach thereof, and if the
dispute cannot bé settled through negotiation, the parties agree first to try in good
faith to settle the dispute by mediation administered by the American Arbitration
Association, or other similar alternative dispute resolution organization, person or

source agreeable to the parties, before resorting to litigation.

A memorandum of agreement reflecting the execution hereof, and any modifications,
assignments or transfers of this Lease, shall be recorded in the public records of

Miami-Dade County, Florida, at Lessee’s cost.
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IN WITNESS WHEREOF, the Lessor and Lessee have hereunto affixed their respective
hands and seals at the place, and on the day and date first hereinabove written.

Signed, sealed and delivered in the presence of:

Attest: CITY OF MIAMI BEACH

Rafael E. Granado, City Clerk

Witnesses:

Signature

Print Name "Print Name/Title

Signature

Print Name
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STATE OF FLORIDA

)

) SS:
COUNTY OF MIAMI-DADE )
The foregoing instrument was acknowledged before me this day of
, 2015, by Mayor Philip Levine and Rafael E Granado, City Clerk, or their

designees respectively, on behalf of the CITY OF MIAMI BEACH known to me to be the

persons described in and who executed the foregomg instrument, and acknowledged to and

,,,,,

before me that they executed the instrument for theépurposes therein expressed.

WITNESS my hand and official seal, this day of , 2000,
A Notary Public, State of Florida at Large
Commlssmn No.:
My Commission Expires:
STATE OF FLORIDA .
COUNTY OF MIAMI-DADE. )
The foregoing instrument was ‘ack_nowledged before me this day of

, on behalf of the

a Florida corporation not-for-profit, known to me to

, 2015, by

be the persons described in and who executed the foregoing instrument, and acknowledged

to and before me that they executed the instrument for the purposes therein expressed.

WITNESS my hand and official seal, this day of , 2015.

Notary Public, State of Florida at Large
Commission No.:

My Commission Expires:

F:\ATTO\Lease\SabrinaCohenFoundationAdaptiveWellnessCenterLeaseDraft-10-19-15
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Exhibit A
Site Plan of City’s Property
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Exhibit B
Conceptual Plan for Wellness Center
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Exhibit C
City Vending Contracts
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March 14, 2012
* Mayor Matti Herrera Bower
" Mayor of City of Miami Beach
-, 1700 Convention Center Drive
Miami Beach, FL. 33138
. Dear. Mayor:

This letter confirms the agreement made by and among the City of Miami Beach, Florida (“City™),

',Cbcé-Cola Refreshments USA, Inc. d/b/a Florida Coca-Cola Bottling Company (“Bottler”) and Coca-Cola North -

America, a division of The Coca-Cola Company (“Company”, and collectively with Bottler, “Sponscr™), which
sets forth certain exclusive rights granted to Bottler by City, as set forth in the Term Sheet and Exhibits attached
. thereto, all of which are attached hereto as Attachment A.

L  Term Sheet and Definitive Agreement

~ The Term Sheet and Exhibits attached thereto are hereby incorporated herein in their entirety. This letter and the
. Term Sheet, together with any other attachments referenced in either, will constitute a legally binding agreement
(the “Agreement”) when this letter is signed by all parties in the spaces provided below. All capitalized terms not

defined in this letter shall have the meanings assigned to them in the Term Sheet. This letter shall prevail in the
event of anjj_conﬂict between the provisions of this letter and the Term Sheet.

S 2 Advertising Rights

(a) City agrees that Bottler’s advertising shall be positioned at all times in such a manner that the
advertising message is'in no way obscured (electronically or otherwise) and is clearly visible to the general public,
The Preducts shall be prominently listed on any menu boards located at the Facilities and all Equipment (as such
term is defined herein) dispensing Products shall be prominently identified with the appropriate trademarks/logos.

(b) City further a;grees that all Products will be dispensed in Sponsor’s Equipment and that no other
trademarked, equipment, coolers or containers will be permitted. ' :

3 Product Rights

(@ City shall purchase or shall cause its Concessionaires to purchase, all Products, (and cups, lids and
- carbon dioxide, if applicable) directly from Bottler.

(b) City hereby grants to Bottler the exclusive Beverage rights at the Facilities, excei)t as may be
otherwise provided for in this Agreement and Exhibits. '

" () If City contracts a concessionaire, City will cause concessionaire to purchase from Bottler all
© requirements for Beverages (and cups, lids and carbon dioxide, if applicable). Such purchases will be made at
prices and on terms set forth in Bottler’s existing agreement with concessionaire, if any.  If no agfeement exists
between concessionaire and Bottler, such purchases will be made at prices and on terms set forth in this
Agreement. City acknowledges that there will be no duplication of allowances, funding or benefits (including
pricing) to City or concessionaire if concessionaire has an existing agreement with Bottler. ‘

1
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(a) - Bottler Equipment and Service: During the Term, Bottler will loan to.City, pursuant tb the terms of -
Bottler’s equipment placement agreements, at no cost, that Beverage vending equipment reasonably required and as
nmutually agreed upon to dispense Products at the Facilities (“Bottler Equipment”). In addition, Bottler will provide
at no charge regular mechanical repair reasonably needed for Bottler Equipment, as further outlined in Exhibit 7 to

. the Term Sheet. Prior to Bottler’s installation of Bottler’s Equipment at a particular Facility, the City shall provide
‘Bottler with written confirmation that it has conducted an inspection of the electrical service at such Facility and
" that, based on such inspection, the City finds that the electrical service at the Facility is proper and adequate for
installation of Bottler’s Equipment. Notwithstanding the preceding, if at any time following Bottler’s installation of
Bottler’s Equipment at a Facility, Bottler’s Equipment is damaged as the direct result of defective electrical service
at the Facility, then the City will reimburse Bottler for the cost of repair or replacement, as the case may be, of
‘Bottler’s Equipment, pursuant to the filing of a claim with the City’s self-insurance fund. Notwithstanding the
- preceding, the City shall not be responsible nor liable to Bottler under this subsection for any damages to Bottler’s
Equipment which is not caused as a direct result of defective electrical service at a Racility (including, without
limitation, any damage to Bottler’s Equipment which is caused due to the negligence or misconduct of Bottler’s
- employees, contractors, and/or agents, or from any other cause or act other than faulty electrical service).

4, Egu'ig' ment and Service

) (b) "~ Fountain Equipment and Service: During the Term, Company will loan to City, pursuant to the
terms of Company’s equipment placement agreement, at no cost, that Fountain Beverage dispensing equipment
‘reasonably required and as mutually agreed upon to dispense a quality fountain Beverages at the Facilities
(“Fountain Equipment”)(collectively, Bottler Equipment and Fountain Equipment are called “BEquipment”). No
ice makers or water filters will be provided. All Fountain Equipment provided by Company will at all times
~ ‘remain the property of Company and is subject Company’s equipment agreement, but nd lease payment will be
charged. To the extent that Fountain Equipment loaned from Company under this Agreement is located at
Facilities that are owned, controlied or managed by a concessionaire of City or other persons not party to this
Agreement, City will include provisions in its agreements with such concessionaires that recogriize that the
. Fountain Equipment is owned by Company and that obligates the concessionaires to honor the terms and

cenditions such equipment agreement. ' '

~ “Company (or Bottler) will provide at no charge regular mechanical repair reasonably needed for Fountain
. Equipment. Any removal, remodel, relocation or reinstallation of dispensing equipment, flavor changes,
' summerize/winterize, line changes, or service necessitated by damage or adjustments to the equipment resulting

. from misuse, abuse, failure to follow operating instructions, service by unauthorized personnel, unnecessary calls
‘(equipment was not plugged in, CO, or fountain syrup container was empty), or calls that are not the result of
mechanical failure (coliectively “Special Service Calls”), are not considered regular service and will not be »
provided free of charge. Charges for Special Service Calls will be charged at Company's (or Bottler’s) then

- current rate and will be invoiced-on a semi-annual basis, Charges will include labor, travel time, parts, and
administrative costs. - ‘ E ' : ' ‘ :

5. " Competitive Products Prohibited.

~(a) " " City agrees that it will not knowingly permit any Competitive Products to be sold, distributed,
served, sampled, marketed, advertised, or promoted in any manner at the Facilities, or in association with City, the
Facilities or the City trademarks, during the Term, except as outlined in this Agreement.

(b) City agrees that City will not grant any rights, or enter into any contractual or other relationship,

. ‘whereby City, the Facilities, and/or the City trademarks will be, or bave the potential to be, associated in any
manner, with any Compstitive Products, except as outlined in this Agreement and the Term Sheet.
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(c) If C1ty learns of any Competitive Products being marketed advertised, or promoted in any manner

ool wh:ch implies an association with City, Facilities or City trademarks (heremaﬁer referred to as "Ambush
. Marketing"), City will promptly notify Bottler in writing of the Ambush Marketing; and also will promptly use its

efforts, and cooperate in good faith with Bottler, to prevent or stop such Ambush Marketing in order to protect the
exclusive assomatxonal rights granted to Bottler under this Agreement.

@ . S@cxal Promotlonal Events Exception. See Exhibit 8. -

(e) The City will provide Bottler with no'less than thirty (30) calendar days prlor wntten notice of each

event which it mtends to designate as a Special Promotional Event.

(t) The private, personal consumption of Competitive Products by athletes, ooachiné staff, musicians,
_ actors, comedians, or other entertainment personalities appearing and performing at the Facility is allowed and will
not be considered a Special Promotional Event. City shall use efforts to ensure such consumption s limited to

private areas and may not be permitted in any area of the Facility to which the pubhc or any member of the print or
electromc media has legal access.

(g) Product availability at Facilities for private events. A private event at a Faclhty shall mean the use

- of a Facility, either through the rental of the Facility or through the issuance of a City-approved Special Event

Permit, by a persori(s) or business entity (ies) (i.e. such as a corporation) which is not open or accessible to the
general public either free or via a purchased ticket. For example purposes only, private events may include, but not
be limited, -to the following: weddings, bar mitzvah/bat mitzvah and corporate events. Product availability and
exclusivity at private events shall be handled as follows: Only Products will be. sold, distributed, sampled or
otherwise served at Facilities at any time. Notwithstanding the foregoing, Competitive Products may be distributed
at-no cost by the user of the Facility for private events, provided that Products will continue to be the only Products
sold dlstnbuted, sampled, or otherwise served by Facilities concession operatlons

(h) Product availability at Faclhnes as it relates to charitable events (mcludmg, events produced by

- hot—for-prof t entities with valid tax exemption from the IRS) at Facilities or at City-Permitted Special Events (e.g.,
" . Relay for Life, Aids Walk, American Cancer Society), shall be handled as follows: Only Products will be sold,

 distributed, sampled or otherwise served at Facilities at any time. Notw1thstandmg the foregoing, Competitive
. Products may, be distributed at no cost by the charitable organization using the Facility provided that Products
will continue to be the only Products sold, distributed, sampled, or otherwise served by Fagilities concession-
operations and that Bottler had opportunity to supply Products for the charitable event and declined.

6, * Consideration.

(a) . Pricing, Pricing (including price increases) will be implemented as outiined in the Term Sheet,

" (b) Credlt Card Readers and Fundmn Bottler and City will mutually agree to install credit card
readers in select Beverage dispénsers, which are identified as high traffic locations. Bottler will pay for the credit
card readers in an aggregate amount of not to exceed Ten Thousand Dollars (810,000). This funding will be
-earned over the Term of the Agreement. City shall have no responsibility to fund any overage for payment of the
credit card readers should they exceed Ten Thousand Dollars ($10,000). Bottler shall be responsible for all
“maintenance and repair of the credit card readers. Upon termination or expiration of the Agreement, City shall

* return.all credit card readers to Bottler.

7. Trademarks; Approvals.

‘(a) - - City acknowledges that The Coca-Cola: Compeny is the owner of all right and title in the trademarks "Coca-
Cola”, "Diet Coke", "Sprite", “DASANI”, "Minute Maid", "POWERADE”, "Fanta" “vitaminwater” “Full Throtile”,

“NOS” and other trademarks of The Coca-Cola Company, and it acquires no rights whatsoever i in these trademarks:

3
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by virtue of this Agreement. City agrees to submit all proposed uses of The Coca-Cola Company marks to Sponsor
for approval prior to use, but such approval shall not be unreasonably withheld,"

(b)  Bottier acknowledges that City is the owner of all right and title in the service mark “MiamiBeach” and that ‘
~ Bottler acqulres no rights whatsoever in the service mark by virtue of this Agreement. Bottler shall have the right to .
" -use the City’s service mark during the Term in connection with its marketing activities at the Facilities. Bottler

-agrees to submit all proposed usés of City’s service marks to City for approval pnor to use, but such approval shall
not be unreasonably wrthheld

8. Termination

: (a) Notwithstanding the other provisions of this Agreement if any federal state or local law, rule,
regulatron or order prohibits, restricts or in any manner interferes with the sale or advertising of Beverages at any
‘time during the Term of this Agreement, and the City fails to cure such breach within thirty (30) days following
written notice of same from Bottler then, at its option, Bottler may terminate this Agreement and City shali (i)
“return any Equipment, and (ii) pay to Bottler the uneamed portion of pre-paid Sponsorship Fees for the Agreement
Year in which the termination occurs (pro-rated through the date of termination), if any, as well as any other upfront
funding deemed earned over the Term, if any, prorated through the date of termination.

» (b) Clty represents and warrants that it has full right and authonty to enter into this Agreement and to
grant and convey to Bottler the rights set forth herein. In the event of expiration or revocation of such authority, and

- . if the City fails to cure such breach within thirty (30) days following revocation of full right and authority, then at its

.option, Bottler may terminate this Agreement, and City shall (i) return any Equipment; and (ii) pay to Bottler the
unearned portion of pre-paid Sponsorship Fees for the Agreement Year in which the termination occurs (pro-rated

through the date of termination), if any, as well as any other upfront funding deemed earned over the Term, if any,
pro-rated through the date of termination,. :

(©) If Bottler breaches any of its material obhgattons under this Agreement, and fails to cure such
breach within thlrty (30) days following written notice of same from the City, then City may terminate this
Agreement and Bottler shall remove all Equipment from the Facilities, and the City shall be entitled to retain the
earned portion of any pre-paid Sponsorship Fees for the Agreement Year in which the termination occurs (pro-rated
through the date of termination),if any; other upfront funding deemed earned over the Term, if any, prorated through

the date of termination; and any fees or payments due for the Agreement year in whlch the termination occurs, such
as comm1ssxon fees, if any : ,

(d) Notwithstanding the above, nothing in this section shall operate to restrict any other remedies that
either party may have against the other in the event of a material breach by a defaulting party.

-9 Insurance
The Bottler acknow]edges that the City is self-insured, as provided in’Attachment B to this Agreement,
' .Bottler shall, at its sole cost and expense, obtain, provide and maintain, during the Term, the followmg types and
_‘amounts of insurance, which shall be maintained with insurers licensed to sell insurance in the State of Florida
“and have & B+ VI or higher rating in the latest edition of AM Best's [nsurance Guide:
1) Commercial General Liability. A policy including, but not limited to, commercial general liability,

including bodily injury, personal injury, property damage, in the amount of $1,000,000 per occurrence.
Coverage shall be provided on an occurrence basis.,
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,2) Workets' Compensation per the statutory limits of the State of Florida and Employers Llablllty '
Insurance. ‘

3) A-u‘tomobile Liability - $1,000,000 combined single limit for all owned/non-owned/hired automabiles.

~ Said policies of insurance shall be primary for Sponsor/Bottler’s negligence only. to and contributing with any
other insurance maintained by Bottler or City, and all shall name City of Miami Beach, Florida as an additional
‘insured on the commercial general liability. and automobile liability policies. Sponsor shall prov1de thirty (30)
days wrltten notice to Clty prior to policy cancellation. )
‘Bottler shall file and maintain certificates of the above insurance policies with the Clty s Risk Management
Department showing said policies to be in ful] force and effect at all times during the Term.

10. ‘ Nghges_

" Any notice or other commumcatlon under this Agreement must be in writing and must be sent by registered mail
or by an overnight courier service (such as Federal Express) that provides a confirming receipt. A copy of the
notice must be sent by fax when the notice is sent by mail or courier. Notice is considered duly given when it is
properly addressed and deposited (postage prepaid) in the mail or delivered to the courier. Unless otherwise
desngnated by the parties, notice must be sent to the followmg addresses

" (A)  Notice to Sponsor.

Coca-Cola Refreshments USA, Inc. d/b/a Florida Coca-Cola Bottlmg Company
3350 Pembroke Road

Hollywood, Florida 33021

Attention: V.P. Market Unit, South Florida

Fax: 954-986-3173

Ticket Addressee: V.P. Market Unit, South Florida

Fax: 954-986-3173

Wiih a copy to: Coca-Cola Refreshments USA, Inc.
' 2500 Windy Ridge Pkwy
Atlanta, Georgia 30339
Attention: General Counsel

(B) Notice to City.

City of Miami Beach
1700 Convention Center Drive
Miami Beach, Florida 33138

_ Attention: Hilda Fernandez
Fax: 305-673-7782

" .ll. - Governing Law

This Agreement and any dispute arising out of or relatfng to this’ Agreement shall be gowfemed by and
construed-in accordance with the laws of the State of Florida, without reference to its conflict of law rules.

-
i
£

12. Compliance with Law
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Each of the parties hereto agrees that it will, in its performance of its obligations hereunder fully comply

with all applicable laws, regulations and ordinances of all relevant authorities and shall obtain' all licenses,
reglstratzons or other approvals required in order to fully perform its obligations hereunder

. ‘13. Retention of Rights

" No party shall obtain, by this Agreement, any right, title or interest in the trademarks of the other, nor shall
this Agreement give any party the right to.use, refer to, or incorporate in marketing or other materials the name,
logos, trademarks, service marks or copyrights of the.other, except as may be expressly provided and authorized
herein.

14, . Jury Waiver

- EACH PARTY, TO THE EXTENT PERMITTED BY LAW, KNOWINGLY, VOLUNTARILY
- AND INTENTIONALLY WAIVES ITS RIGHT TO A TRIAL BY JURY IN ANY ACTION OR OTHER
LEGAL PROCEEDING ARISING OUT OF OR IN CONNECTION WITH THIS AGREEMENT AND
THE TRANSACTIONS IT CONTEMPLATES. THIS WAIVER APPLIES TO ANY ACTION OR ,
LEGAL PROCEEDING, WHETHER ARISING IN CONTRACT, TORT OR OTHERWISE. -

15, ‘ Enti’re Agreement

, ThlS Agreement and its exhibits contains the entire agreement between the parties with respect to the subject
-matter hereof. This Agreement may not be assigned without the prior written consent of all parties; provided,
however, that Bottler may assign this Agreement in connection with its reorganization or the sale of all or

substantially all of its assets. A]l amendments to or waivers of this Agreement must be in writing signed by all the .
pames ‘ :

The Coca-Cola Company, acting by and through  City of Miami Beach

its Coca= ColafN orth Amenca Division

By: .
. ‘Pthame 5ueanﬂL éq detr 4 print Name: [1IQTE = Bower

v s_m Sles - Tt maYor
Title: 5"‘ P 3/&”2&;,031‘“— ‘?@r_ ) S _ 3/”,0/[2;

Coca-Cola Refreshments USA, Inc. d/b/a Florida

" Coca-Cola Bqttling Company
By: é‘ﬂ*\&.ﬂ&)

Prthame @’U.A/ '—Fbﬂ_SYT"(' _ . ‘ oo

i 32 APPROVED AS TO
it Pagon Cnrsuige 3122 ’7/  FORM & LANGUAGE

4««-———.,___,_
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~Attachment A
TERM SHEET

EXCLUSIVE NON-ALCOHOLIC BEVERAGE AGREEMENT

CITY OF MIAMI BEACH AND COCA-COLA REFRESHMENTS USA INC.
.and COCA-COLA NORTH AMERICA, A DIVISION OF THE COCA COLA

_COMPANY

1. DEFINITIONS:

Bottler: Coca-Cola Refreshments USA, Inc. dfb/a Florida[‘
Coca-Cola Bottling Company

Company: Coca-Cola North America, a division of
The Coca-Cola Company '

Sponsor: Collectlvely, "Bottfer and “Company
City: Crty of Miami Beach

| Agreement; Exclusnve Non-Alcoholic Beyerage Agreement

Facilities: Includes the -following Miami Beach property,
including any land, building, structures and/or other facilities

- thereon: Miami Beach Golf Club; the Normandy Shores Golf |

Club; The Fillmore Miami Beach at the Jackie Gleason
Theater (upon the expiration of the current management |.
agreement); the Miami Beach Convention Center; all currently |
existing City of Miami Beach owned parks and recreational

facilities; all currently existing City of Miami Beach owned
public parking garages which are either directly operated by

the City, through its Parking System, or by a third party who,

pursuant to a management or concession agreement with the
City, is contractually authorized to operate and manage such
garage on behalf of the City; .all currently existing public |
beachfront concessions which: are either directly operated by

the City or by a third party who, pursuant to a concession or
management agreement with the City, is contractually

authorized to operate and manage such concession on behalf |
- of the City; and any additional future Facilities or expansion of

existing or future Facilities, mcludlng but not limited to, the

 concession facilities at 21% and 46" street and at South Pointe

Park and the Miami. Beach Convention Center facility

| expansion, except as may be otherwise be excluded in the

Agreement.

Beverage: all non-alcoholic Bevérages of any kind ihcluding but |

i
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not limited to coffee products tea products; concentrated
| energy drinks, including those in ‘small servings; protein-
| enhanced dairy beverages; frozen drinks (e.g. ICEE). and

smoothies made from concentrate; and the pre-mix and/or

| post:=mix syrups used  to prepare fountain Beverages. |
1 ‘“Beverage” or “Beverages” shall not include dairy products

except as noted above (e.g. milk, yogurt, ice cream), water
drawn from the public water supply, or unbranded Ju:ce
squeezed fresh at the Facilities. - .

Products: Beverage pro'duots purchased direct—ly from Bottler, |

“or. with written Bottler approval from, or Bottler's authorized
 distributor, or sold through vending machmes owned and

stocked exclusively by Bottler.

I2, AGREEMENT TERM:

- Competitive Produ._cts:‘ Beverages which are not Products.

| The Term shall begin January 1, 2012 and will continue untit

December 31, 2021 (the “Term”). When used in this Term
Sheet, the term “Agreement Year’” means each consecutive

| twelve-month period during the Term, beginning with the first

day of the Term.

'3, "EFFECTIVE DATE:

| January 1, 2012

4. EXPIRATION DATE:

| December 31, 2021 as to all Facilities

5. SPONSORSHIP FEE:

6. COMMISSIONS:

$3,725,000 for the Term of the Agreement. -

| = First instaliment of $800,000 (includes sponsorship fee for

Agreement Year One and signing bonus) will be paid. within
sixty (60) days of execution of the Agreement by all parties. |
The portion pertaining to the sngnlng bonus ($475,000) will
be deemed eamed over the Term and the portion
pertaining to the sponsorship fee for the Agreement Year
One ($325,000) shall be deemed earned evenly on a
monthly basis during the first Agreement Year. :

o $325,000 due each Agreement Year thereafter during the
Term of the Agreement, due upon the anniversary date of |
the Agreement and will be deemed earned over the
Agreement Year. (Subject to purchase of a minimum of
22,500 cases of bottles/cans per year.)

Commfssxons to be paid quarterly in arrears by Bottler to City
based upon cash collected less taxes and as per the
Commission Rate Structure according to Bottler's sales

| records. (Exhibit 1) _ .' o L

7. COMMUNITY:
_SUPPORT/

| Bottler will provide City with a total of $17,500 in'cfash for the |
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TCOMPLIMENTARY
PRODUCT:

purchase of equipment or other products '(mutﬁélly agreed
upan) '

Bottler shall provide City, upon City's request, with up to 450
standard physical cases of complimentary Product (12 ounce
CSD cans: and/or DASANI 12 ounce bottles) per Agreement |
year for a Product bank to be used by the City. If City does not
request complimentary Product by the end of each year, any

 remaining complimentary Product shall be retained by Bottler

with no further obligation to Account.. Bottler will provide

'| complimentary Product donation report upon Account’s request. |

8. ADVERTISING &
SPONSORSHIP:

Bottler has the exclusive right to advertise Products (i) at the

| Facilities and (ii) in connection with the Facilities. No

permanent or temporary advertising, signage or trademark |

visibility for Competitive Products are permitted anywhere af the '
| Facilities, except as permitted pursuant to the Agreement.

Advertising rights are further delineated in Exhibit 2. Bottler has |
the exclusive right to advertise the Products as the “Official’ or
“Exclusive” soft drink, sports drink, dairy-based protein drink, |
water, tea, energy drink, and/or juice or juice drink, etc. of the |
Facilities, of the City of Miami Beach and of South Beach.

Bottler will be the exclusive advertiser of Products assomated
with the Facilities.

9. PRODUCT RIGHTS:

Bottl’er has the excluéive right to sell or distribute Products at

| the Facilities. No Competitive Products may be sold, dispensed,

sampled or served anywhere at the Facilities, or on the City's |
public rights-of-ways, except as may otherwise be provided for

| in this Agreement.

10.EXCEPTIONS:

Except for those Facilities specifically enumerated in Section

| 1., “Facilities” shall NOT include any City of Miami Beach

property (including any City-owned land, buildings, structures,

and/or other facilities thereon) which—as of the. Effective
Date—is used, occupied, controlied, and/or managed - and
operated by a third party (or parties) pursuant to any of the
following agreements between the .City and such third

| party(ies): (i) lease agreement; (ii) concession agreement; (i)

operation and management agreement; (iv) development |

| agreement; (v) easement agreement; (vi) license and/or use

adreement; (vii) revocable permit; and/or (viii) any other written
instrument between the City and such-third party(ies) which
establishes a contractual right on beéhalf of such third
party(ies) for the use and/or occupancy of City property. This
shall include, but not be limited to, any City property occupied
by a tenant through a lease or rental agreement (including,

| without limitation, leases or rental agreements for office, |
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retail, and/or commercial uses(s) in City-owned’ buildings);
any City property managed and operated, and/ot otherwise
| used, by a third party(les) pursuant to a management |’
agreement or concession agreement; private upland owner
beachfront concessions which are issued a permit by the City
(and which are neither operated directly by the City, nor by a
third party on behaif of and pursuant to a contract with the -
City), sidewalk cafes which are issued a permit to operated
.| pursuant to the City's Sidewalk Café Ordinance, as may be
amended from time to time; . “public-private® projects |
developed and constructed pursuant to a Development
Agreement (pursuant to the requirements of the Florida Local
Government Development Agreement Act under Chapter 163,
Florida Statutes); any hotel or retail development rellated tfo the
expansion of the Miami Beach Convention Center that is not
managed as part of the Convention Center.operations (e.g.

adjacent . commercial retail, hotel, etc.); public bus shelter
advertising managed by a third party under contract with the |
City; and advertising permltted pursuant to the City's current
agreement for the public bike-share c¢oncession. |
Notwithstanding the preceding, the - City will: i) make
reasonable good faith efforts to meet with the bike-share
concessionaire and negotiate an amendment to the existing |
bike-share concession agreement, which must also be subject
'| to agreement by the bike-share concessionaire, to prohibit the
bike-share concessionaire. from . advertising Competitive
| Products; i) if City renews the bike-share concession
agreement with ‘the bike-share concessionaire, then, as a|
condition to such renewal, the City Manager will recommend |.
that such renewal be conditioned that such renewal include a
term prohibiting the bike-share concessionaire from
advertising Competitive Products; and iii) no advertising of
Competitive Products shall be permitted on bike-share station
kiosks during the Term should the City, after the Effective
Date, approve advertising for placement on bike-share kiosks.
Should the City enter into any new bike-share agreements
during the Term, no advertising of Competitive Products shall

be permitted on the bicycles used for that blke-share
agreement(s).

Further, for the following iocahons whlch are under a pre-
existing concession and/or use agreement (i.e. in effect prior |
to the Effective Date of the Agreement) with a Competitive
Products supplier, those Facilities will come under this |
{ Agreement after such Competitive Products agreement is
terminated or expires, or until such time as the concession or-
use agreement with the City for those Facilities is terminated,

expires or is subject to any renewal provisions. The current

4
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list of such facilities and their expiration dates, are es follows:

1) 21% Street/46™ Street Beachfront Concessnon/T im -
Wilcox, Inc. — 11/30/2012

2) South Pointe Park Concession/Biissberry - ;I1/30/201'2 ‘

3) Normandy Isle Pool Concession Stand/E Gomez -
11/09/2011

City agrees that it will not knowingly permit any Competitive
Products to be sold, distributed, served, sampled marketed,
advertised or promoted at the Facilities, or in association with
City, except, and as further explained, in Exhibit 8:

e Third party exhibitor set ups at Facilities or during City-
Permitted Special Events in accordance with the City's
Special Event Permit Guidelines, as same may be
amended from time to time.

o Charitable events at Facilities or at City-Permitted Special
Events where Competitive Product are donated to the
charitable event;

o Availability at City-Permitted Special Events only within
Special Event Permit Area (as such term is defined in the
City's Special Event Permit Guidelines, as same may be
amended from time to time). ,

¢ Up to four (4) sponsorship events at the Miami Beach Golf
Club, and up to four (4) sponsorship events at the
Nomandy Shores Golf Club each Agreement year,

e up to three (3) sponsorship events at the Miami Beach
Convention Center each Agreement Year (the number
limitation for the sponsorship events at the Miami Beach
Convention Center .is subject to a review after three (3)
Agreement Years),

| * & mutually agreed upon number of sponsorship events at
| the Fillmore Miami Beach at the Jackie Gleason Theater

(upon expiration of the eXIsting management agreement);
. and

e up to four (4) City- |ssued Special Event Permits for a “City

. Approved Major Sponsorship Public Event”, each]|

Agreement Year, which includes an event sponsored by a
manufacturer, distributor, or marketer of Competitive
Products under a master sponsorship agreement with the
owner or operator of the sponsorship event; an event
conducted on a national or regional multi-market basis;
and/or an event where a competitor is the presenting, title |
or other primary sponsor of the event. The number
limitation for City-Issued Special Events is subject to a
review after three (3) Agreement Years '

5
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Whenever possible, City will make reasonable good faith
efforts to encourage third party users of the Golf Courses and

'| Convention Center, and Special Event organizers, to use

Bottler's Products for their non-alcoholic beverage needs.

' Since third party organizers who apply for Special Event

Permits will be permitted to sell only Bottler's Products, City
will amend City's Special Events Permit Application and City

| will provide Sponsor contact information through the Cltys '

Special Events Permit Application process.

[11.MARKETING
" PROGAM:

Bottler agrees to provide Account with annual inkind |

marketing support fund with an approximate retail value of
Two Hundred Thousand Five Hundred Dollars ($200 500) as |
further delineated in Exhibit 3.

12.RECYCLING
. PARTNER:

Bottler shall be designated the official “Recycling Partner" of
Account. In consideration of this designation, Bottler shall
provide, at their cost, the services/products delineated in

Exhibit 4, with a minimum total value of $15,000; and up to
$25,000 over the entire Term -

‘[M3VENDING
'|" PROGRAM/OTHER
" EQUIPMENT

City agrees that Bottler shall place a minimum of sixty-five (65)

| Product vending machines in mutually agreed upon locations’

at the Facilities, and Bottler wili loan to City at no cost,
Beverage dispensing equipment as reasonably required and as
mutually agreed upon to dispense Products at the Facilities,

and in accordance with Exhibit 5. '

{14.CITY SUPPORT:

In consideration of the partnershlp, City grants to Bottler: |
Twenty-six.(26) rounds of golf each Agreement Year (max of .
eight during peak season; no. more than twelve at Miami
Beach Golf Course; benefit does not roll over); a minimum of |,
four (4) free tickets to at least six (B) ticketed events at

Facilities each Agreement Year, subject to availability (e.g. Art | -

Basel Miami Beach, Auto Show, South Beach Comedy
Festival at the Fillmore, etc). Additional tickets will be

_provided as available. Benefit does not roll over.

15.PRICING:

‘Bottle/Can Pricing: City is entitied to purchase bottie/can |

Products from Bottler in accordance with. the price schedule

| set forth in Exhibit 6; prices shall remain in effect until July 31,
1 2012. Thereafter, such prices will be subject to an annual

increase of no more than four percent (4%) over the prewous
Agreément Year's price.

Fountain Products or Georgia Coffee Pricing: Bottler wiII‘seII

fountain Products to City at the National Account prices, as |.
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announced by the Bottler in January of each yeér. Georgia |
Coffee pricing-shall be provided quarterly based on commodity

| markets.

‘Purchasing: All Product shall be purchased directly from

Bottler, except for those Products that Bottler identifies can be
purchased from an authorized Coca-Cola distributor.

16. TERMINATION:

If ‘City breaches any of its material obligations set forth-in this

.| Agreement, and fails to cure such breach within thirty (30) days

following written notice of same from Bottler, then, Bottler may
terminate this Agreement, and City shall (i) return any
Equipment, and (ii) pay to Boftler the unearned portion of any |
pre-paid Sponsorship Fees for the Agreement Year in which the
termination occurs (pro-rated through the date of termination).

| If Bottler breaches any of its material obligations set.forth in this

Agreement, and fails to cure such breach within thirty (30) days
following written notice of same from City, then, City may
terminate this Agreement, and Bottler shall (i) remove any

- Equipment, and (i) pay to City the earned portion of any pre-

paid Sponsorship Fees or other fees or payments due for the |
Agreement year in which the termination occurs (pro-rated
through the date of termination). .

City shall not be in default in the event of any claim filed in

relation to City's restriction on Competitive Product sampling;
provided, however, the Boftler shall have the following
remedies: 1) ability to renegotiate financial terms, as

| appropriate, within a specified time (e.g. 90 days); or, 2) failing

to negotiate terms acceptable to both parties within specified |
time, Bottler may terminate the Agreement, and City shall (i)

' return any Equipment, and (i) pay to Bottler the uneamed

portion of any pre-paid Sponsorship Fees for the Agreement
Year in which the termination occurs (pro-rated through the date
of termination). Nothing in this section shall opérate to restrict
either party’s other remedies in the event of a material breach
by the other.

[17.MAINTENANCE &
| SERVICE:

Bottler agrees to provide reasonable service and maintenance |
for the equipment during the Term. City shall allow Bottler to

| enter its premises for the purpose of inspection or

performance of such maintenance and repair, or necessary
replacement or return of the equipment. Bottler and City will

' establish a mutually agreed. upon refund bank and customer:

service program, as delineated in Exhibit 7.

18.REPORTS/AUDITING:

| Bottler will prO\}ide an annuat business review report within 80

7 . ' :
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days foliowmg each Agreement Year during fthe Term:
Commission reports .will be provided monthly. The format of
such reports shall be mutually agreed upon. City has the rlght

to audit/inspect account statements with reasonable prior | -

notice to Bottler and during normal business hours. If City
requests an audit, City agrees to pay for such audit. Account
records must be retained for a minimum of two (2) Agreement
'| Years after the payment of the annual Sponsorship Fee is |
paid, in addition to the current Agreement Year of the Term,

|and for two (2) Agreement Years following. expnrahon or|

termination of the Agreement.
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Exhibit 1 to Term Shest

COMMISSIONS

Praduct Vend Price _ Commission Rate
20 oz. PET carbonated/NESTEA® . $1.25 - 30%
20 oz. PET Minute Maid® ' .. $1.25 - 30%
20 oz PET DASANI® . %125 30%
- 300 ml PET DASANI® $0.76 30%
20 oz. PET POWERADE® _‘ © $1.50 © 30%
20 oz. PET vitaminwater® ' " $1.75 ) 15%
16 oz. cans Energy Beverages $2.00 o 30%
16.50z. PETFUZE ® - $2.00 ’ 15%
15.2 0z. PET Minute Maid® Juices to Go $1.50 ' © 15%
All other public locations {such as South Beach):
Product _ .. Vend Price Commission Rate .
20 oz. PET carbonated/NESTEA® $1.50 30%
20 0z. PET Minute Maid® -$1.50 . 30%
20 0z. PET DASANI® . $1.50 - 30%
300 mI PET DASANI® $1.00 30%
20 oz. PET POWERADE® : $1.75 ' o 30%
20 oz. PET vitaminwater® ‘ - $2.00 15%
16 oz. cans Energy Beverages o A $2.25 30%
16,5 oz. PET FUZE® : $2.25 - 15%
15.2 0z..PET Minute Maid® Juices to Go. $1.75 15%

In Agreement Years Four and Seven, the Vend Prices will increase by twenty-five cents for each
Product listed above. For example, in Agreement Year Four, 300ml. DASANI will increase to $1.00
Vend Price 'and then in Agreement Year Seven, 300ml. DASANI will increase an additional twenty-
five cents to $1.25. The Commission Rates will not change during the Term of this Agreement.
There are two vend rates (one for workplace and one for public locations) that will be outlined in the
final formal agreement between the parties, but note that commission rates will remain the same.

'Commissions’arg paid based upon cash collected after deducting taxes, deposits, recycling fees,
other handling fees, communication charges and credit-and debit card fees, jf any. Commissions
shall not be payable on any sales from vending machines not filled or serviced exclusively by
'Bottler.” Bottler may adjust the vend prices and/or commission rates as necessary to reflect -
changes in its costs, including cost of goods, upon prior written notice and approval by City.
Commissions will be paid each menth following the month in which they are earned, with an
accounting of all sales and monies in a form reasonably satisfactory to the City, and shail become
immediate property of City.
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Exhibit 2 to Term Sheet- I
t
ADVERTISING RIGHTS . lf

cept as otherwise noted, the following rights may not be transferred or assigned by Bottler)

1.

Recognition of Bottler as the “Official Non-Alcoholic Beverage Sponsor” of City. Official status
will include Official Status Recognition for City across all non-alcoholic beverage categories
l.e. “Coca-Cola Official Soft Drink of Miami Beach” and Official Status Recognition for South
Beach across all non alcohoalic beverage categories (i.e. “POWERADE Official Sports Drink
for South Beach”) ‘

Official Sponsor Status (for Products) of all City-produced citywide Special Events, whether
now existing or as may exist in the future (i.e. including, without limitation, and for example

~ purposes only Sleepless Nights); Bottler to have highest sponsorship level and benefits

available other than presenting or title sponsorship. In addition, Bottler will be recognized as

the “Title Sponsor” of City’s “Fire on the 4™ Annual Independence Day Celebration” each .

" Agreement Year during the Term.

Recognition of Bottler as the “Official Recycling Partner” for the City of Miami Beach & South
Beach - ‘ . :
Joint Bottler/City’' Logo placement on City and City-related websites (e.g. Miami Beach
Convention Center, Miami Beach Golf Club, Normandy Shores Golf Club, Miami Beach
Culture web site (MBCulture.com); and any other - City websites, whether now existing or as
may exist in the future, to such extent as permitted by .any federal or state regulations on .gov
domains. City will use reasonable commercial efforts to include joint Bottler/City Logo on all
printed convention and tourism materials, as appropriate and available. S
Waiver of any Special Event Permit and/or Permit Application Fees for Bottler's use of certain
Account Facilities for up to two (2) mutually agreed upon events per Agreement Year, based

“on availability. For purposes of the. Special Event Permit and/or Permit Agpplication Fee waiver,

these Facilities shall include public beachfront areas and Parks and Recreation facilities where ~

- Special-Events are permitted. All other fees and costs of production, including but not limited

to, taxes, security, sanitation, efc., shall be the responsibility of Bottler. Right may not be

" transferred or assigned.

“ Waiver of any rental or use fees for Bottler's use of certain City Facilities' for up to (two) 2

mutually agreed upon events per Agreement Year, based on availability. For purposes of the
rental or use fee waiver, these Facilities shall include the use of mesting room space or -

‘ballroom space at the Miami Beach Convention Center. All other fees and costs of production,

including but not fimited fo taxes, security, audio/visual, decoration, etc., shall be the
responsibility of the Bottler. Right may not be transferred or assigned.

Unlimited, royalty-free Product sampling at City produced and/or sponsored events;
Royaity-free Product sampling permits per Agreement Year, as follows: 48 permits each
Agreement Year, but permits will be limited to not more than six (6) permits in any one
month period. Right may not be transferred or assigned. |If Sponsor does not use all 48

~* permits by the end of each Agreement Year, any remaining permits will not rotl-over to the

10.
11.

following Agreement Year, but will be forfeited. .

- Mutual agreement on the development and use of a joint logo between Bottler and Account.

Right to use mutually agreed tipon joint logo on any point-of-sale, marketing materials, and/or

-signage that may be mutually agreed upon,

Royalty-free advertisement in City's magazine (i.e. MB Magazine); minimum of a quarter -
page each Issug; larger ad-size as may be available. Right may be transferred or assigned.
Royalty-free prominent advertisement in any Special Promotional Event programs or -
collaterals produced for City-produced citywide Special Promotional Events (i.e. including,
without limitation, July 4" and Sleepless Nights). City shail use best efforts to provide a full
page ad. cC . 3 .

10
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12. The right to brand City’s public beach concession area(s) with approved Bottler and City joint
branding graphics (e.g. concession stands, storage shed, umbrellas, etc.),' subject to -
proposed branding meeting all necessary administrative and regulatory “approvals.
.Implementation of any approved branding shall be at the Bottler's expense. All trademark
- usage must be pre-approved prior to usage. The erectlon of any other Stgnage other than
vending machine display shall be subject to approval by the City. .

13. One Royalty-free joint City/Bottler message PSA advertising panel at the 5™ and Alton bus -

shelter; productionfinstallation costs paid by Bottler. Minimum of full use of one PSA ad
. panel for the entire term of the Agreement.

14. Minimum of one (1) Royalty-free advertising panel at the 5" and Aiton bus shelter, on'a’
space availability (remnant) basis; production/installation costs paid by Bottler Right may be
transferred or assigned. ‘

15. Minimum of one (1) one-month Royalty-free electromc joint City/Bottler message PSA run
on Aflantic Broadband and Welcome Channel; Additional months based on ongoing
availability;

16. Minimum of one (1) unlimited run on MBTV of City/Bottier message PSA; '

17. Royalty-free POF ticket ad based on space availability; production costs paid by Bottier.

" Right may be transferred or.assigned.

The parties agree to perform such additional marketing activities, as the partles may mutually agree
upon to drive traffic to the Facilities and toi mcrease Product sa{es

11

94



Exhibit 3 to Term Sheet . ]
MARKETING PROGRAM

‘Bottler shall provide City for approval with the proposed annual marketing plan for promotion of the
parinership no later than ninety (90) days prior to the beginning of each Agreement Year, except
for the first Agreement Year when the marketing plan shall be provided to the City within ninety (80)
- days after execution of Agreement. The annual value of the marketing plan shall be no less than
$200,500, as determined in good faith by Bottler and based on generally accepted marketing
- values. Some examples of activation may include the following; however, actual marketing
programs will depend on availability of these programs.

o Inclusion .of the City in the My Coke Rewards program, or other customer.reward program
~ offered by Bottler, through an annual promotional program (e.g. sweepstakes); estimated value '
" $100,000, or equivalent value. Activation based on availability :
+ o Truck-back prometions.program - value: $24,000/year based on avaitability
e Box Topper program or other similar high-visibility promotional program; value: $25,000fyear -
» Neck Ringer program: a Neck Ringer program shall be available with a mmlmum distribution of
‘neck ringers "
s Touring Program: Bottler will bring the Open Happiness Tour, or such other promotlonal touring
" - program offered by Bottler, to the City based on availability. , . :
o Bottler to develop and implement at least five (5) strategic marketing partnerships with the
. Account and the Bottler's other sponsorship partners during the Term of the Agreement. Such
strategic marketing partnerships may include, but are not limited to, cross promotion, product,
- ftickets, etc., with other brands or products currently under a sponsorshlp or other
promotional/marketing agreement with the Bottler.
¢ Lebron James Event/celebrity event; value: $45 000 based on availability, or equwalent value

City acknowledges the intent of the Bottler to develop a joint marketing logo incorporating the
Bottler's mark and the City's mark. Bottler shall obtain approval from the City, in writing, of the joint
logo for use in promotion of the Agreement, including, but not limited tg, its usa in all commercial,
marketing, media advertisements, web sites and promotional products.

A party's use of the other party’s marké In promotions, on products and signage, shall be'firs't
- approved by the other party in writing, and all uses of a party's marks shall be acknowledged as
that party’s intellectual property and include appropriate trademark notices.

- The parties agree to perform those additional marketing activities, as the parties may mutually agree .
upon to drive traffic to the Facllities and to increase Product sales. City agrees to provide Bottler with
reasonable marketing assets inventory (e.g., to be used with a My Coke Rewards national

- . consumer sweepstakes, or other such similar sweepstakes) for mutually agreed upon promoﬁons

each year during the Term to promote Bottler Prodtcts and City.

v Az e e
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Exhibit 4 to Term Sheet

RECYCLING PARTNERSHIP

Bottler shall be designated the official “Recycling Partner” of City.

Bottler shall provide, at its cost, the following services/products (value of $15,000-$25,000):

Assess, consult and offer & Recycling Program Plan for bottle/can recycling initiatives

Propose meassaging strategy for the City's bottlelcan recyclmg m|t|at|ves (within 90 days after
execution of Agreement)

Provide Temporary recycling bins for special events (minimum of 30) to City at Bottler's cost:
Provide Recycling bins for placement in Facilities or agreed upon public areas (msmmum of 15)
to City-at Bottler's cost; design subject to review and approval of City; '
Place reverse vending machines (crushers) in vending banks in the Factlmes minimum of five

* (5) crushers placed during the first five Agreement Years of the Term, at Bottler's cost.
.~ Use of Recycling Educational Vehicle (REV,) or other Education Recycling material, at City

avents; scheduled at least one time every 18 months during the Term.

13
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Exhibit 5 to Term Sheet " B
VENDING PROGRAM

' 7 ‘Bottler shall place at their cost, ali vendlng machines i agreed upon locations pursuant to the
following:

1

2)

Bottler shali provide to City within 90 days after execution of Agreement the proposed ‘
equipment plan for the Agreement Term; to include the machine allocation plan by type (e.g.
interactive vending machines, glass front etc.) and location; equipment replacement schedule;
and vend front repiacement and schedule for exrstmg vending machines that need the vend .

.front replaced. All equipment shall be UL energy star rated.

Bottler shall install vending machines within 180 days after the proposed equipment plan has
been approved by all parties. Both parties agree that the installation of vending machines shail
be completed within 180 days after the proposed equipment plan has been approved by all
parties, Agreement execution. The already approved beach thematic vend fronts will be used
unless other muiually agreed upon-vend fronts have been selected and approved, and if beach

" thematic vend fronts are availablé. The vend fronts shall include advertising panels for use by

the City, as approved by Bottler, provided that the vending machines are equipped with

. advertising panel(s). Bottler shall pay all costs for the production and instaliatior of the City

3)

vend front advertising pahels. A minimum of two (2) and a' maximum of four (4) City vend panel
ads shall be produced/installed each Agreement Year.

Bottler shall provide within 90 days after execution of Agreement the proposed credit card

. reader installation plan and schedule.. All credit card reader installation shall be completed

. "

.5)
8

within Agreement Year Qne, .

City shall provide all electrical power necessary {o operate the vendlng machlnes and City shall
pay up to $200 for the cost of any electrical modifications_or connections necessary to
accommodate any new vending -machine placement, upon mutual agreement of the proposed

location for the placement of the vending machine.

All vending machines remain the property of the Bottler. ‘
Bottler shall provide a product list to the City to be included in the” vending program. Any

- changes to the Product list shall be provided to the Account prior to Product placement in-a
- vending machine. Bottler shall work with the City’s Parks and Recreation Department to identify

.-7)

the appropriate vending products for inclusion in vendlng machines located in any City park.
The City’s Park and Recreation Department shall provide approval in. writing, of the Products to

_be sold in the vending machines placed in City parks.

Bottler shall maintain vending machines reasonably well-stocked with Products.

14
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INITIAL PRICE SCHEDULE*

Package
20 0z. CSD

- 12 0z. CSD

15.2 0z. MMUTG
12 oz. DASANI®

1 liter CSD

20 oz. DASANI®

20 oz. vitaminwater®
8 0z. CSD

20 0z. NESTEA®/

Minute Maid® Refreshment
- 20.0z. POWERADE®
18 oz. Monster®
2 liter CSD
16.9 Honest Tea®
500 mi Gold Peak®

© 8.0z. aluminum bottle

Post-Mix

.5 gallon BIB CSD and NCB

2.5 galion BIB CSD and NCB

5 gallon BIB Unsweet NESTEA®
2.5 gallon BIB Unsweet NESTEA®
5 gallon BIB Premium NCB

2.5 galion BIB Premium NCB

5 gallon BIB Frozen Dispensed

2.5 gallon BIB Frozen Dispensed

Cups .

* 24 ounce

Lids
24 ounce

€02
20 ib. cylinder

L e o - e

Exhibit 6 tq Term Sheet

Price per case .
$17.85 .

$9.46

$23.36
$8.88

$16.29
$10.82
$27.00
$16.00

$17.85 -
$19.00
$34.00
$12.35
$12.60
$13.99
$16.48

Price per galion

$12.24
$12.78
$11.82
$12.40 .
$12.75
$13.30
$13.88
$14.26

_ $52.89 per 1,200
$34.55 per 2,000

$25.00 per cylinder (plus $75.00 deposit)

- *All prices are per standard physical case and exclusive of taxes, deposits, handling fees, and recycling fees.

‘ Geor'gia 64 Oz Brew; Price per Case and package size: (Prices effective for the'perlod: 1172012-
3/31/12012) (All coffee is priced FOB ta Distributor, prices do not include any distributor markup.)

Product Package " Small Fiiters Large Filters .

(Frac) ' , .

Dark Roast 100,2.750z $110.38 $110.38 s

Light Roast 128,2250z $117.87 $117.87 b

Decaf . 75,2000z $67.95 $67.95 ' o

- Organic 75,2750z  $110.10 $110.10 , §
15

s - e

98



Exhibit 7 to Term Sheet

MAINTENANCE & SERVICE

During the Term, Bottler will loan to Account, pursuant to the terms of Bottler's equipment
placement agreements, at no cost, that Beverage equipment reasohably required and as mutually
agreed upon to dispense Beverages at the Facilities.

" Bottler agrees that aII equipment shall be new or in “like new” condition and that it shall operate and .
manage the equipment, services and facilities offered in a first-class manner. Bottler shall provide
City with the Maintenance Plan and Schedule for all Bottler equipment within 90 days of execution
_of Agreement, to include the Bottler's plan and schedule for servicing the City.

Bottier shall provide throughout the Term of this Agreement, ‘at Bottler's expense, all repairs,
replacements and technical sefvices necessary to maintain and preserve the Bottler's equipment in
- a decent, safe, healthy and sanitary condition satisfactory to City and in compliance with applicable

" laws,

Bottler warrants that it shall correct all mechanical problems with vendi‘ng machines no later than

four (4) business days after notice and no later than twenty-four (24) hours after notice for all other
dispensing equipment.

Acts of vandalism to Bottler's equipment will be reported to Bottler immediately and addressed
within four (4) business days. ' If the vending machine is repairable, the vending machine will be
repaired within four (4) business days. If the vending machine is not repalrable vending machine
will be condemned and swapped within seven (7) business days,

Bottler is the only party allowed to make repairs on Bottler-owned equipment.

All vending machines shall display a “service hotline” sticker to expedite calls. A toll free (“1-800")
number shall be provided and a 24-four hour per day, séven days a week contmuously operating
telephone answering service shall be provided.

A reimbursement fund in the amount adequate to handle ali necessary refunds between service
calls shall be made available to City at designated location(s) mutually agreed upon by City and
Bottler. Each person requesting a refund shall complete a form which shall be maintained by the
City and provided to the Bottler as required. The reimbursement fund shall be checked by the
Bottler ‘no less than once a month and replenished as needed. Informatlon on refunds shall be
provided on each machine. ‘

16
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Exhibit 8

The term "Special Promotional Events" (“Event”) shall mean and is limited to the following:
concerts; theatrical or comedic performances: conventions; trade shows; religious events; athletic
events; or other special events occurring at a Facility that meet the following requirements: (i) they
are sponsored by a manufacturer, distributor, or marketer of Competitive Products under a master
sponsorship  agreement with the owner or operator of the subject Event (including, without
limitation, a concert or theatrical production company, or a trade show or convention production
" company, but NOT including in any instance the City or its affiliates or agents); (i) they are
" conducted on a national or regional multi-market basis; (iii) they are NCAA collegiate championship
- athletic events; and, (iv) the event sponsorship agreement referred to in subsection (i) above

requires.on-site temporary signage for Competitive Products.

‘The term “Special Promotional Events Exceptions” shall refer to those exceptions granted under the
-Agreement, for each Agreement year, to permit the following fifteen (15) Special Promotional Events
at the following Faciiities: (i) four (4) events at the Miami Beach Golf Club; (ii) four (4) events at the
Normandy Shores Golf Club (The Miami Beach Golf Club and Normandy Shores Golf Club may also
be reférred to collectively herein as “Golf Courses”)i(iii) three (3) events at the Miami Beach
Convention Center (“Convention Center”); and (iv) four (4) City Approved major Sponsorship Public -
Special Events (as defined below); provided, however, that the number limitation. for City Approved
Major Sponsorship Public Special Events shall be revisited and reviewed by the parties, in good
faith, at the conclusion of the third Agreement Year. o ‘

a. Golf Courses and Convention Center/Special Promotional Events Exception. In any
' Agreement Year, temporary signage (such as, but not limited to, banners) for Competitive
Products may be displayed at each of the Golf Courses during up to four (4) Special
. Promotional Events, and during up to three (3) Special Promotional Events at the
Convention Center ; PROVIDED, HOWEVER, that: (i) Sponsor's Beverage availability,:
marketing, advertising, promotional, and other rights under this Agreement will not
- otherwise be affected during any such Event; (i) Competitive Products may be distributed at
no cost, but no Competitive Products will be sold or otherwise made available during the
Event(except as permitted in this exception); (iii) no blockage of any signage or other
trademark/service mark display Sponsor may have -at the Facility will occur during the
Event, except for incidental blockage due to the construction and/or placement of a person,
stage or other structure necessary to and actually used during the Event; or, in the case of
NCAA championship events , religious events or political conventions where no advertising
is allowed and all advertisers are treated equal with all’ signage covered in the seated area
of the Facility; (iv) all temporary signage for Competitive Products will be promptly removed
from the Facility upon the conclusion of the Event;'and (v) at no time will the Competitive
Products make any statements, or use any temporary signage, that uses the ,
trademarks/service marks of the City of Miami Beach; South Beach, Golf Courses or the
Convention Center, nor in any way associate these Competitive Products with the City of
Miami Beach, “South Beach,” the Golf Courses, or the Convention Center. The Special
Promotional Events at the Golf Clubs and the Convention Center must occur dver a period
of no more than twenty-four (24) hours. The twenty-four hours does not include set up or
‘tear down time required, or NCAA Championship events or political conventions which may
exceed the aforestated time limitation, The Convention Center may use the three one day

i
1
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. (one day = twenty-four hours) in the aggregate in each Agreement Year durinlg the Term.

“Aggregate, as used in this paragraph, shall mean the totat of twenty-four hours multiplied by
. the total number of Special Promotional Events permitted, as provided for therein. For
example purposes only, the Miami Beach Convention Center are provided three Special
Promotional Event Exceptions per Agreement Year. As such, the three Special Promotional
Events may occur in the Miami Beach Convention Center for a total of 72 hours in an
~ Agreement year (24 hours x 3 events = 72 hourslyear)

City Approved Major Sponsorship Public Spemal Events/Special Promotional Events
Exception. In any Agreement Year, temporary signage (such as, but not limited to,
banners) for Competitive Products may be displayed during up to four (4) Special
Promotional Events for City Approved Major ‘Sponsorship Public Special Events. The term
" “City Approved Major Sponsorship Public Special Event' shall refer to a City-approved
public event (i.e. where public access is allowed either via no cost or via pre-purchased
ticket) held on City property, and permitted pursuant to the City's approved Special Event
Permit process, as same may be amended from time to time during the Term of this
Agreement (for example purposes ohly, this may include, but not be limited to events such
as Super Bowl Pepsi Jam and Red Bull {llume); and may aiso include an event sponsored
by a manufacturer, distributor or marketer of Competitive Products pursuant to a
sponsorship agreement with the owner, operator or promoter of the event; an event
conducted on a national or regional multi-market basis; and/or an event where a
' Competitive Product is the naming, presenting, title, brought to you by, or other primary
"sponsor of the Event. Temporary signage for Competitive Products at City Approved Major
Sponsorship Public Events ‘may be displayed as an Event “naming sponsor’, Event
“‘presented by” sponsor, Event “brought to you by” sponsor, or as a sponsor represented as
a ‘Gold” or “Platinum” (or such other equivalent) sponsor of the Event; PROVIDED,
HOWEVER, that: (i) Sponsor's Beverage availability, marketing, advertising, promational,
. and other rights under this Agreement will not otherwise be affected during any such Event;
(i) no blockage of any signage or other trademark/service mark display Sponsor may have
at the Facility will occur during the Event, except for incidental blockage due to the
construction and/or placement of a person, stage or other structure necessary to and
actually used during the Event; or, in the case of NCAA championship everts, religious
events or political conventions where no advertising is allowed and all advertisers ‘are
treated equal with all signage covered in the seated area of the Facility; and (ii) all -
temporary signage for Competitive Products will be promptly removed from the Facility upon
the conclusion of the Event. At no time will the Competitive Products make any statements
or use any temporary signage that uses the trademarks/service marks of the City of Miami
Beach, “South Beach,” or the Facilities, or in any way assaciate these Competitive Products
with the City of Miami Beach Facilities. Notwithstanding the above, Competitive Products’
may be distributed, sampled or made available during a City Approved Major Sponsorship
Public Special Event for which there is a Special Promotional Events Exception. Such
" distribution, sampling or availability shall occur ONLY within the approved site ptan for the
event. However, should concession service (sales) for any non-alcoholic beverage other
than Products be required or necessary for the event, and there are no existing concessions
at the location of the City Approved Major Sponsorship Public Special Event for which there
is a Special Promotional Events Exception, the City Manager shall submit a letter to
Sponsor requesting that Sponsor grant a waiver to permit such sale at the Event; outlining
_the detalls of the exception and the business reasons for the request and such request shall
require Spansor's prior written approval. Sponsor reserves the right to not-approve the:
limited waiver for this purpose. Sponsor will notify the City Manager of whether the request
for waiver will be approved within twenty (20) business days of Sponsor recemng the City
Manager's letter. - .

18

<,_,.._,,=.,.

101



The Special Promotional Event Exception for a City Approved Major Sponsorshlp Pubfic
Special Event must occur over a period of no more than seventy-two (72) hours. The
seventy-two hours does not include set up or tear down time required, or NCAA
Championship events or political conventions which may exceed the aforestated time
limitation. The seventy-two hours may be used in the aggregate in each Agreement Year
during the Term. Aggregate, as used in this paragraph, shall mean the total of seventy-two
hours mukltiplied by the total number of Special Promotional Events Exceptions, as provided
for herein. As such, the four Special Promotional Events may occur on public property for a
fotal of 288 hours in an Agreement year (72 hours x 4 events = 288 hours/year).

c. Other permitted Exceptions. Exhibitors at Conventions or trade shows, or third party exhibitor
set ups at Facilities shall have the right to serve Competitive Products within their booth
provided that same is limited to the duration of the corresponding event and, provided further,
that the Competitive Products are not marketed, advertised or promoted in association with
the City of Miami Beach: and/or the Facilities, and their respective trademarks, For example
purposes on|y, a Cadillac booth at the Auto Show in the Convention Center would be
allowed fo- give away bottled water with the Cadillac Logo. Notwithstanding, Sponsor's
Products would continue to be the only Products allowed to be sold, dlstnbuted or sampled
at the Facility's concession operations.

d.  Competitive Beverages may also be permitted to be dlstrlbuted at no cost, at third party .
events that are not affiliated with the City, but where the City has permitted the event
through the issuance of a City of Miami Beach Special Events Permit, subject to the City's
notification to Sponsor prior to the event; and, provided further, that the third party event
operator is not a manufacturer, distributor or seller of a Competitive Product; that the
Competitive Products are not marketed, advertiseéd or promoted in association with the City
of Miami Beach or the Facilities, and their respective trademarks; that no Competitive
Products will be sold during sudh event; and that the distribution of the Competitive Product .
is limited to Special Event Pernhit Area, (as such'term is defined in the City’s Special Event

" Permit Guidelines, as same may be amended form time to time-through the Term of this
Agreement). For example purposes only, a third party event contemplated under this
paragraph might include, but not be limited to, a walkathon or marathon where one of the
event sponsors might request to be permitted to distribute free bottled water to the event
participants. Notwithstanding the above, Sponsor shall have first right of refusal to provide
donated Beverages through a sponsorship agreement to the non-profit events,:permitted by
the City through the issuance of a City of Miami Beach Special Events Permit, known as the
White Party, Winter Party, and Miami Beach Pride (based on the level of non-alcoholic
Beverages provided for the White Party, Winter Party and Miami Beach Pride events in -

- 2012)) for the sale of these Beverages by these three (3) events as part of their annual
charity fundraisers. If Sponsor elects to participate, Sponsor will notify the organizer six (6)
months prior to start date of White Party, Winter Party and Miami Beach Pride events. If at
any time during the Term the Sponsor cannot or does not provide donated non-alcoholic
Beverages through a sponsorship agreement to these three (3) non-profit-events for this
purpose, these three (3) events shall be permitted to secure Competitive Prodiicts for use
and sale consistent with the use and sale of non- alcoholic Beverages in the 2012 White
Party, Wmter Party and Miami Beach Pride events.

Per Sectlon 9 of Term Sheet, No Compe’utlve Products may be sold, dlspensed sampled or served

anywhere at the Facilities, or on the City’s public rights-of-ways, unless otherwnse expressly spelled
out in the Agreement
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200z Botileardiger case

CecaCela Classie

Coke Zaro

Vanills Coke

Cherry Coke

Cherry Coke Zero

Diet Coke

Caffeine Free Dist Coke

Oiet Coke wi Lime

Sprita

Sprite Zero

Maeilo Yeilo

Barqs Root Baer

Pibb Xtra

Seagranys Ginger Ale

Fanta Orange

Fanta Orange Zsro

Fanta Geape

Fanta Strawberry

Minute Maid Lemonade

Minute Maid Pink Lemonade

Minute Maid Fruit Punch

Fuze Sweet Tea

Fuze Lemon Tea

Fuze Diet Tea

Fuze Strawberry Tea

200z Battie 2isase

330 i 24icase

18.90z (.SLiter)Batties 24/case
120z Sottles/24case

1112 per case

Strawderry Kiwi
Mixed Berry
Pineapple Coconut
Pink Lemonade
Grape

Cherry Pomegrants

200z Botties 24icase

730 ML Sportseap 24/Case
1.0 L 12icase

1.5L. 12case

11.20x Tatra Nt 12/case
1.0 L N, Choe 12case

100% Orange Juice
100% Apple Juice

1060% Cranberry Apple Raspberry

100% Cranberry Grape

100% Ruby Red Grapefrut

100% Strawbderry Patsiondruit

Tropical Bland

Barry Blend

2014 Product List

Mountain Blast

Fruit Punch

Lamon Lime

Onange

Strawberty Lemanade
Grape

Fruit Punch (Red)

vhein:3

"

29 o¢ forties 24/Cave

XXX { Blusberry Pomegranate )
Power C. ( Dragon Fruit }
Focus { Kiwi Stawbarry )
Esssntial { Orange )

Energy {Tropicai Citrus]
Multi-V ( Lemonade }

Revive { Fruit Punch }

Dafense { Raspbarry Apple )

Grapelpurpie) gtis
Mixed Berry (Biuej TRoxOotties 24Case
Squeezed (Lemanade)
coenen XXX (Biueberry Pemagranate)
zz‘ Go Go (Mined Berry)
b rdd Glow
1630212 oee Cane MegaC{GrapeRsberry)
Strawberry Melon Rise (Crange)
Psach Mango
Tropical Punch XXX XXX Zoro
Cranberry Raspberry Powet C. Squeszed Jeio
Biue Raspberry Revive Rise Zoro
Acai Barry Pomegrandte
Banana Caloda
: -
oerCase. 12 por ome: g_ ~
18ax 2E nercase Coca-Cola Classic Cappuchino !«!
Full Theottie 1 Diet Coke Lattee Macchiato l
Black{originat} : Sprite Mochaccino
Blue Agave Cafte a
Red Barry

Original (Qrange Mange)
Grape

Charged Citrus
Sugar Free
Loaded Cherry

MONSTER

Odginal-Green

Lo Carb-Blue

Assautt-Red
Khaos-orange

Absolute Zero- Blue/Purple
Absolute Atra- White

15,203 Cans 24icase

Rehab - Nalf Toa Half Lemanade
Rehab - Onangasde

Rehad - Graen Tea

Rohab - Rojo Red Tea

Mooatarava

Mean Bean
toca Moca
Vanilla Light
Toffes

Kona Blend
trish Blend

Monster Muscle
1o Cans t2/case
Checalate

Cotige
Yarvita

.2t

Mountam Serry
Fruit Punch
Orange

Zero Cal Lemonade
Honey Green Tea
Peach White Tea
Ha¥ n Half Tea

Not 2 Sweer
Raspberry

Pamegranate Blue Berry
Orange Mango
Superfruit
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AimCans 2€cane

Coca-Cola Classic Fresca wi Black Cherry

Coka Zero B8arq's Root Beer

Caffeine Free Classic Diet Barq's Root Beer

Vanilia Coke Pibb Xira

Chaerry Coke Pibb Zero

Charry Coke Zaro Minute Maid Lemonade

Oiet Coke Minute Maid Pink Lemonade

Diet Cake w! Splenda Minute Maid Fruit Punch

Caffeine Frue diet Coke M Maid Lite Lemonade

Diat Coke wi Lime Fanata Orange

Tab Fanta Strawberry

Spnte Fanta Grape

Sprite Zaro{Diet) Fanta Orange Zero

Fresca Seagram's Ginger Ale

Fresca w/ Peach Sasaram's Diet Ginger Ale
i g, agg it

Caddy Shack {haXf & haf)
Texas Tea {swaet tea)
Pink Lemonade
Razzleberry (raspderry)
Snowberry (white berry)
Georgia Peach

Greon Tea

Sweet Lemon

Coke de Mexico
Fanta Orange de Mexico

Mexican Coke 355miL 24pk e ]
Sprite de Moxico iig
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CONCESSION AGREEMENT BY AND BETWEEN
CITY OF MIAMI BEACH, FLORIDA, AND BETTOLI TRADING CORP.
FOR OPERATION OF SNACK MACHINE CONCESSIONS AT
VARIOUS LOCATIONS ON CITY OF MIAMI BEACH PROPERTIES
PURSUANT TO REQUEST FOR PROPOSALS #44-10/11

THIS AGREEMENT made the&m day of H Ay 2012, between the CITY OF MIAMI
BEACH, amunicipal corporation of the State of Florida (hereinafter called "City"), having its
principal address at 1700 Convention Center Drive, Miami Beach, Florida, 33139, and
BETTOLI TRADING CORP., a corporation established pursuant to the laws ofthe State of
* Florida, with offices at 6095 NW 167 Street Suite D, Miami, Florida 33015 (hereinafter
called "Concessionaire").

WITNESSETH"

WHEREAS, on July 13,2011, the Mayor and City Commission approved the issuance of
- Request for Proposals (RFP) No. 44-10/11; to solicit proposals for the operation of snack

vending machine concessions at various locations on Clty-owned propertles and facilities;
and .

WHEREAS, on August 5, 2011, said RFP was issued, with an orlglnal opening date of
September? 2011; and

WHEREAS on October 19, 2011, the Mayor and City Commission adopted Resolution
No. 2011-27776, accepting the recommendatlon of the City Manager pertaining to the
ranklng of proposals, and authorizing the Administration to enter into negotiations with
Bettoli Trading Corp. d/b/a Bettoli Vending (Concessionaire), as the successful proposer,
for the operation of said snack machine concessions; and

WHEREAS, the Admmlstratron has successfully negotiated the foregoing Concession
Agreement with Concessionaire. v

NOW THEREFORE, in consideration of the premises and the mutual covenants and
conditions herein contained and other good and valuable consideration, the receipt and
adequacy of which are hereby conclusively acknowledged, it is agreed by the parties
hereto as follows:

The City hereby grants to the Concessuonaure and the Concessionaire hereby accepts
from the City, the exclusive right to operate the following described concession within the
Concession Locations, as defined herein, in conformance with the purposes and for the
period stated herein, and subject to all the terms and conditions herein contained and falrly
|mp||ed by the terms hereinafter set forth.
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SECTION 1. TERM.

11

1.2

1.3

This Agreement shall be for an initial term of five (5) years, commencing on
May 1, 2012 (the "Commencement Date"), and ending on April 30, 2017.

Provided that the Concessionaire is not in default under Section 13 hereof,
and at the City’s sole discretion, the City, through its City Manager, may -
extend the term of this Agreement, upon the same terms and conditions as

‘set forth herein, for five (5) additional one (1) year terms; by providing written

notice to Concessionaire no later than sixty (60) days prior to the expiration
of the initial term or of a renewal term (as the case may be). |

For purposes of this Agreement, the “Term” shall be defined as the initial
term and renewal term (if exercised by the City), and a “Contract Year” shall
be defined as each one (1) year period during the Term, commencing on the
Commencement Date, or the anniversary of the Commencement Date, and
ending one year thereafter.

SECTION 2. CONCESSION LOCATIONS.

The City hereby grants to the Concessionaire the exclusive right, during the Term of this
Agreement, to operate snack vending machine concessions, in the locations delineated in
Exhibit 2.0 herein (hereinafter referred to as the "Concession Locations").

SECTION 3. USE(S).

The Concessionaire is hereby authorized to conduct the following kind(s) of business(es) in
the Concession Locations, as provided below, all at its sole cost and expense:

3.1

Concessionaire shall install, operate, manage, service and maintain Snack

- Vending Machines (as defined in Subsection 3.2.1.1) and Change Machines

(as defined in Subsection 3.2.2.1), at the Concession Locations, which shall .

*provide snack services for patrons, employees, and the general public at City

owned properties and facilities throughout the Term of this Agreement, in
accordance with the scope of services delineated in Section 3.2.

The City hereby approves the use of the Concession Locations, for the

- placement of the specific Snack Machines, as reflected in Exhibit 2.0, which

shall-offer for sale the specific products at the specific prices reflected in

~Exhibit 3.2.5.1.

* . Any amendment to any Exhibit attached hereto must be approved in writing

by the City Manager or his designee prior to implementation of same, and, if

~approved, a new and/or updated Exhibit shall be attached and incorporated

herein.
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3.2

3.21

Scope of Services.

Snack Machines.

32141

32.1.2

3.21.3

3.2.1.4

Definition.

Snack Machine shall be defined as any and all equipment that
is used to hold and dispense products to be offered for sale as
provided pursuant to this Concession Agreement, which shall
accept United States paper currency in one dollar ($1.00), five
doliar ($5.00), and ten dollar ($10.00) denominations, and will
provide change in United States coins in one dollar ($1.00),
quarters ($0.25), dimes ($0.10) and nickels ($0.05).

Controls. : : '

Each Snack Machine must be equipped with a non-resetting
transaction counter, or other control acceptable to the City, and
must be licensed as provided in Subsection 3.2.9 and as may
also be required by other applicable law (as provided in
Section 20.1), and shall include DEX resident capabilities.

Condition. o
As of the Commencement Date, all equipment including,

. without limitation, any and all Snack Machines, installed under

this Agreement shall be new or remanufactured in excellent
condition prior to installation. The City, at its sole discretion,
may also request that vandal proof and weather proof Snack
Machines be provided at certain outdoor City parks and other
venues that may be subjected to the natural elements (i.e.
wind, rain, sand, salt-air, etc.).

Design. , '

The design, type, material, and color and exterior facades of
any and all Snack Machines, as defined in Subsection 3.2.1.1,
shall be approved in writing by the City prior to the
Commencement Date. A photo or photo(s) of City-approved
Snack Machines are incorporated herein as Exhibit 3.2.1.4.
Thereafter, Concessionaire shall not change, alter, or modify
such City-approved design, type, material and color of any
Snack Machine without the prior written consent of the City
Manager or his designee and, if so approved, a new or
updated Exhibit 3.2.1.4 will be made a part of and incorporated -
into this Agreement.
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3215

Placement.

Placement of Snack Machines shall be in accordance with and
shall not exceed the maximum numbers and types, as set forth
at the Concession Locations referenced in Exhibit 2.0.

3.2.1.51 Concessionaire shall obtain written approval from the

City Manager, or the City Manager’s designee, prior to
the installation, transfer or removal of any Snack
Machine.

3.21.5.2 thwithsténding Subsection 3.2.1.5, City and

3216

Concessionaire may, from time to time, meet to review
and, subject to the City Manager's prior written consent,
revise the maximum numbers set forth in Exhibit 2.0.

Quality of Products

Quality of products offered in Snack Machines will be first-rate
and comparable to that available in other public vending
machines located in public facilities in other world class cities
on par with the City of Miami Beach or, in the alternative, and
at a minimum, comparable to the quality of products provided
by privately owned businesses selling like products within the
City of Miami Beach. No product shall be offered for sale with a
“sell by” date that has expired.

3.21.6.2 Snack Vending Options,

3.21.7

Snack vending options should include healthy snacks
such as whole grain, muitigrain or vegetable chips and
crackers; nuts; reduced fat popcorn; backed or popped
chips; sugar free chewing gum,; fruit trail mix; nutrition,
granola, or trail bars; fresh fruits and yogurt. The City's
Parks and Recreation Department will review and
approve any product to be sold in the Snack Machines
placed in the City's parks and youth centers prior to
such product(s) being initially offered for sale in the
Machines.

Cleanliness.

In addition to. Concessionaire’s general maintenance
obhgatlons for the Snack Machines and Change Machines, as
set forth in Section 3.2.3, and the Concession Locations, as
set forth in Section 10 hereof, all portions of the Snack
Machines, Change Machines, and Concession Locations,
retrospectively, shall at all times be maintained in a clean and
sanitary manner. :
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3.21.8 Operatlon Schedule.
Snack Machines and Change Machlnes shall be operable
during the days and hours of operation set forth in Section 9
herein.

322 Change Machines.

3221 Definition.

Change Machine shall be defined as any and all equipment
that is required pursuant to this Concession Agreement that is
capable of providing change, primarily for the purposes of use
in a Snack Machine, which will accept United States paper
currency in one dollar ($1.00), five dollar ($5.00), and ten dollar
($10.00) denominations, and will provide change in United
State coins in one dollar ($1.00), quarters ($0.25), dimes
($0.10) and nlckels ($0.05).

. For purposes of this Subsection, and this Agreement, Snack
Machines, as defined herein, that are equipped and capable of
providing change (without the requirement that a purchase be
made) shall also be considered Change Machines.

3.2.22 Placement. ’
Change Machines shall be provided by Concessionaire at each
interior (i.e. not subject to the natural elements) Concession
Location where two (2) or more Snack Machines are situated.

Concessionaire shall obtain written approval from the City
Manager, or the City Manager's designee, prior to the
installation, transfer or removal of any Change Machine.

3.2.3 Maintenance of Snack Machine and Change Machines.

3.2.31 The condition and quality of Concessionaire’s Snack Machines
shall at all times be maintained in a manner that is consistent
with the condition and quality of -similar public vending

 machines located in public facilities in other world class cities
on par with the City of Miami Beach. Accordingly,
Concessionaire shall not only, at a minimum, ensure that all
Snack Machines placed in the Concession Locations are well
maintained and in usable condition, but shall adhere, as
indicated in this subsection, to high ongoing maintenance
standards for same, consistent with the aforementioned
condition and quality.
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3.23.2 - The Concessionaire shall be responsible for all maintenance
and repair of Snack Machines and Change Machines,
including_ but not limited to:

3.23.2.1

32322

32323

32324

3.2325

Cleaning and polishing of Snack Machines and Change
Machines, and removal of litter within and surrounding
the ConceSSIon Location(s) created by filling, servicing,
and/or maintaining of Machines. The Concessionaire
shall ensure that each route driver's schedule allows for
time to thoroughly and appropriately clean each
Machine as it is replenished, maintained and/or
serviced. This includes cleaning with a sanitizing
solution, the interior and exterior of each Machine, each
time that Machines are re-stocked, serviced, or
maintained. :

All Snack Machines and Change Machines shall be
checked weekly and accurate records of service calls
(including time and date, location, machine type and
serial number) are to be maintained, and forwarded to
the City, along with the monthly report (see Section 5)
that shall be provided to thé City within thirty (30) days
of the end-of each month.

The Concessionaire shall maintain all Snack Machines
and Change Machines in good working order and shall
repair or replace any equipment that is notimmediately
repairable, within two (2) business days, if found to be
moperable

Concessionaire shall post and maintain
Concessionaire’s information, including a contact name
and toll free customer service telephone number,
immediately adjacent to the coin slot, of a size no less
than 4" x 6", on each Snack Machine and Change
Machine, to facilitate responding to refunding, re-
stocking, maintenance, and repair related problems that
may arise.

Concessionaire shall maintain an inventory of all Snack

Machines and Change Machines, with corresponding
identification information.
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324 " Refund Procedure,

3.241

3242

In addition to any other remuneration provided herein,
Concessionaire shall provide two “banks,” each of one
hundred dollars ($100.00) in cash, to the City. One shall be
held by the City Finance Department's City Hall Cashier, and
the other shall be held by the Parks Department Administrative
Office, located at the 21% Street Recreation Center, 2100
Washington Avenue, for the purpose of distributing refunds
due to any malfunction of the Snack Machines. An individual
itemized refund list, including the amounts and names of the
persons the funds were refunded to, will be maintained by the
City Hall Cashier and by the Parks Department, respectively,
and will be submitted to the Concessionaire upon requested
replenishment of the “bank” funds by the City.

Malfunctions of Snack Machines that are.reported to the

Concessionaire shall be forwarded to the City, in writing,

including the amounts and names of the persons the funds

were refunded to, on a monthly basis, along with (and at the

same time) all other reporting documents required under this -
Agreement.

3.25 Pricing and Availability of Services.

3.2.5.1

Initial prices for Snack Machine products shall be in
accordance with the attached schedule in Exhibit 3.2.5.1. Any

~ subsequent changes proposed by Concessionaire to said

prices must be submitted in writing to the City Manager or his
designee, and prior written approval must be secured from the
City before implementing any changes to same.

32511 THe City Manager or his designee may request services

3.252

at additional locations and/or request additional
products for Snack Machines at any time during the
Term. The Concessionaire may, at its sole cost and
- expense, test market these additional locations and/or
products for a sixty day (60) period. If the
Concessionaire demonstrates to the City Manager or
his designee’s satisfaction that the commercial demand
does not exist for the additional locations and/or
products, the Concessionaire will not be obligated to
continue the additional locations and/or products.

In the event that the City Manager or his designee
determine, in their respective sole option and discretion,

9
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- 3.26

327

328 -

tihat all or a portion of Concessionaire’s proposed
services, pursuant to Subsection 3.1 (and as delineated in
Subsection 3.2) are no longer desired, then the City may
revoke Concessionaire’s right to provide all or a portion of
said services, and terminate all or a portion of this
Agreement, without cause, and without liability to the City,
upon sixty (60) days written notice to Concessionaire.

Concessionaire's Supervisory/Management Employee.
On or before the Commencement Date of this Agreement

Concessionaire shall designate (and provide notice of same in writing
to the City), a supervisory/management employee who shall be

. authorized and responsible to act on behalf of Concessionaire with

respect to directing, coordinating, and administering all aspects of
Concessionaire’s day to day operations pursuant to this Agreement.

Concessionaire's supervisory/management employee shall be
available via telephone, at all times during which the Snack Machines
at all Concession Locations are operating, as provided in Section 9
herein.

Removal of Snack Machines and/or Change Machihes.
Concessionaire acknowledges that there may be circumstances under

which the City Manager may require the removal of any or all of the
Snack Machines and/or Change Machines. As such, Concessionaire
agrees that any or all of its Snack Machines and Change Machines
used in the concession operations will be removed from the
Concession Locations upon fifteen (15) days written notice to
Concessionaire, and said removal shall be done in compliance with

- the applicable section(s) as set forth herein, and without liability to the

City. .

Hurricane Evacuation Plan.

Concessionaire agrees that upon the issuance of a Hurricane
Warning by the Miami-Dade County Office of Emergency
Management, it shall ensure that all exterior Snack Machines and
Change Machines, and any and all other items used in the
concession operations shall be secured. Additionally, and
notwithstanding the foregoing, Concessionaire agrees that upon
receipt of notification from the City Manager or his designee, whether

in writing or verbally, which may be communicated to Concessionaire

via telephone, fax and/or email, all exterior Snack Machines and
Change Machines, and any and all other items used in the
concession operations shall be removed from the Concession
Locations and stored at a private, off-site location, within 24 hours of
said notification.

10
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329

Concessionaire’s failure to remove Snack Machines, Change
Machines, or any and all other items used in the concession
operations upon notice from the City Manager or his designee
within the time period provided in this Subsection may, at the
City’s sole discretion, constitute an automatic default of the
Agreement under which the City may, upon written notice to
Concessionaire, immediately terminate this Agreement.

City Business Tax Receipts.

"~ Concessionaire shall obtain, and maintain current and .in good
standing throughout the Term of this Agreement, at its sole cost and
expense, any Business Tax Receipts required by City law, as
amended from time to time, for its proposed uses, as contemplated in
Section 3 of this Agreement. For purposes of this Agreement,
Concessionaire shall obtain the applicable “Coin Vending Distributor”
and/or “25 Cents and Over Machine” category City Business Tax
Receipts.

SECTION 4. CONCESSION FEES.

4.1

4.2

4.2.1

Security Deposit. . v
Concessionaire shall furnish to the City Manager or his/her designee a

Security Deposit, in the amount of Three Thousand Dollars ($3,000), as
security for the faithful performance of the terms and conditions of this
Concession Agreement, to be remitted on or before the Commencement
Date. :

Minimum Guarantee (MG).

In consideration of the City executing this Agreement and granting the rights
provided in this Agreement, commencing May 1, 2012, and thereafter on
May 1% of each year during the Term of this Agreement, the Concessionaire
shall pay to the City a Minimum Guaranteed (MG) Annual Concession Fee of
Twelve Thousand Dollars ($12,000), plus applicable Sales and Use Taxes
(as provided in Section 4.6 herein); said MG shall be subject to the annual
increases in Subsections 4.2.1.and 4.2.2 below.

Commencing with the third Contract Year, said MG shall be
automatically - increased annually, on the anniversary of the
Commencement Date, by the greater of (i) the Consumer Price Index
(CP1), or (ii) three percent (3%). “CPI” shall mean that consumer price
index established by the Bureau of Labor Statistics of the United
States department of Labor which is entitled “Consumer Price Index,
All Urban Consumers, City Average All ltems; (1982-84 = 100)" or, in
the event said index is no longer provided by said Bureau of Labor
Statistics, the index furnished by said Bureau or other agency which is

11
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4.3

44

4.5

4.6

422

423

most accurate, completely replaces, and/or is the equivalent of the
above referenced index, whichever is greater.

Additionally, commencing with the first anniversary of this Agreement,
the MG shall be increased annually in the event the number of Snack
Machines is increased pursuant to Subsection 3.2.1.5.2. of this
Agreement. The MG shall be increased based on the projected
classification (Low = $150, Medium = $300 and High = $500) of each
additional Snack Machine, as contained in Exhibit 2.0.

IN NO EVENT SHALL THE MG BE LESS THAN $12,000
ANNUALLY.

Percentage of Gross Metered Receipts (PGMR)

During the Term of this Agreement, in the event that the amount equal to
twenty percent (20%) of Concessionaire’s annual Gross Metered Receipts
(PGMR) exceeds the Minimum Guarantee (MG) provided in Section 4.2
above (as increased annually pursuant to Subsection 4.2.1.), then the
Concessionaire shall also pay to the City within thirty (30) days of the
anniversary of this Agreement, the difference between the amount of the
PGMR and the MG amount, each year during the Term of this Agreement,
including any renewal terms.

The term "gross metered receipts" is understood to mean all income
registered at each and every Snack Machine, whether collected or accrued,
derived by the Concessionaire under the privileges granted by this
Agreement, Any amounts that may be due for any Federal, State, or City
sales tax, or other tax, governmental imposition, assessment, charge or
expense of any kind and required by law to be remitted to the taxing
authority, or other governmental authority, shall be the sole responsibility of
Concessionaire.

intentionally Omitted.

Interest for Late Payment. .

Any payment which Concessionaire is required to make to City which is not
paid on or before the respective date provided for in this Agreement shall be
subject to interest at the rate of twelve percent (12%) per annum, or the

- highest rate allowed pursuant to Florida law, whichever is greater, from the

due date of payment until such time as payment is actually received by the
City.

Sales and Use Tax.
Itis also understood that the requ1red Florida State Sales and Use Tax shall
be added to Concessionaire’s payments and forwarded to the City as part of
said payments. It is the City's intent that it is to receive all payments due

12
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from Concessionaire as net of such Florida State Sales and Use Tax.

SECTION 5. MAINTENANCE AND EXAMINATION OF RECORDS.
Concessionaire shall maintain current, accurate, and complete financial records on an
accrual basis of accounting related to its operations pursuant to this Agreement. Systems
and procedures used to maintain these records shall include a system of internal controls
and all accounting records shall be maintained in accordance with generally accepted
accounting principles and shall be open to inspection and audit, but not photocopying, by
the City Manager or his designee upon reasonable prior request and during normal
business hours. Such records and accounts shall include a breakdown of gross receipts,
- expenses, and profit and loss statements, and such records shall be maintained as would
be required by an independent CPA in order to audit a statement of annual gross receipts
and profit and loss statement pursuant to generally accepted accounting principles.

A monthly report of gross metered receipts, as well as CompuVend data in a format
consistent with Exhibit 5.0, must be submitted to the City, through the Finance
Department's Revenue Manager, to be recelved no later than thlrty (30) days after the
close of each month.

SECTION 6. INSPECTION AND AUDIT.

~ Concessionaire shall maintain its financial records pertaining to its operations for a period
of three (3) years after the conclusion of the initial term, or (if approved) the last renewal
- term, and such records shall be open and available to the City Manager or his designee, as
they may deem necessary. Concessionaire shall maintain all such records at its principal
office, currently located at 6095 NW 167 Street, Suite D4, Miami, Florida, 33015 or, if
moved to another location, all such records shall be-relocated, at Concessionaire’s
expense, to a location within the City of Miami Beach, within ten (10) days' written notice
from the City Manager or his designee that the City desires to review said records.

The City Manager or his designee shall be entitled to audit Concessionaire's records
pertaining to its operation as often as it deems reasonably necessary throughout the Term
- of this Agreement, and three (3) times within the three (3) year period following termination
of the Agreement, regardless of whether such termination results from the natural
. -expiration of the Term or for any other reason. The City shall be responsible for paying all
costs associated with such audits, unless the audit(s) reveals a deficiency of five percent
(5%) or more in Concessionaire's statement of gross receipts for any year or years audited,
in which case the firm shall pay to the City, within thirty (30) days of the audit being
deemed final (as specified below), the cost of the audit and a sum equal to the amount of
the deficiency revealed by the audit, plus interest; provided, however, the audit shall notbe
deemed final until Concessionaire has received the audit and has had a reasonable
opportunity to review the audit and discuss the audit with the City. Nothing contained within
this Section shall preclude the City's audit rights for resort tax collection purposes.

Concessionaire shall submit at the end of the initial term (and, if approved, any renewal
term), a certified audited annual statement of gross receipts, in a form consistent with
generally accepted accounting principles.

13
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It is Concessionaire’s intent to stay informed of comments and suggestions by the City
regarding Concessionaire’s performance under the Agreement. Within thirty (30) days after
the end of the initial term (and, if approved, each renewal term), Concessionaire and City
may meet to review Concessionaire’s performance under the Agreement. At the meeting,
Concessionaire and City may discuss quality, operational, maintenance and any other
issues regarding Concessionaire’s performance under the Agreement.

SECTION 7. TAXES, ASSESSMENTS. AND UTILITIES.

7.1

7.2

7.3

Concessionaire agrees to and shall pay before delinquency all taxes
(including but not limited to resort taxes) and assessments of any kind
assessed or levied upon Concessionaire by reason of this Agreement or by
reason of the business or other activities and operations of Concessionaire
upon or in connection with the Snack Machines and/or the Concession
Locations. Concessionaire will have the right, at its own expense, to contest
the amount or validity, in whole or in part, of any tax and/or assessment by
appropriate proceedings diligently conducted in good faith. Concessionaire
may refrain from paying a tax or assessment to the extent it is contesting the
assessment or imposition of same in a manner that is in accordance with
law; provided, however, if, as a result of such contest, additional delinquency
charges become due, Concessionaire shall be responsible for such
delinquency charges, in addition to payment of the contested tax and/or
assessment if so ordered.

. Concessionaire shall also pay for any fees imposed by law for licenses or

permits for any business, activities, or operations of Concessionaire upon the
Concession Locations, as permitted pursuant to this Agreement.

Utilities. :
Electrical service, including maintenance of outlets, shall be provided by the
City at the Concession Locations at no cost to the Concessionaire, if and
where feasible. No water service will be provided by the City in connection
with the operation of Snack Machines under this Concession Agreement.

If. not currently existing, requests for installation of new and/or additional
outlets shall be submitted in writing to the City Manager or his/her designee,
for review and approval. If approved by the City Manager or his/her
designee, installation of new and/or additionally outlets will be performed by
the City and/or an electrical contractor approved by the City, in writing, to
perform said work on the City's behalf, at Concessionaire’s sole cost and
expense. ' '

Procedure If Ad Valorem Taxes Assessed. .
Notwithstanding Subsection 7.1 herein, the parties contemplate that the
concession uses and operations contemplated under this Agreement are for

14
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" SECTION 8.

_ public purposes and, therefore, no ad valorem taxes should be assessed by

the Miami-Dade County Tax Appraiser as a result of such operations. If,
however, said taxes are assessed, Concessionaire shall be solely
responsible for payment of same, in the same manner as taxes due pursuant
to Subsection 7.1 herein.

EMPLOYEES AND INDEPENDENT CONTRACTORS.

8.1

8.2

In connection with the performance of its responsibilities hereunder,
Concessionaire may hire its own employees who will be employees of
Concessionaire and not employees or agents of the City. Additionally,
Concessionaire’s vendors (i.e. entities who provide products and/or Snack
and Change Machines to Concessionaire) shall not be considered agents or
employees of the City. Concessionaire shall select the number, function,
qualifications, compensation, including benefits (if any), and may, at its

- discretion and at any time, adjust or revise the terms and conditions relating

to its employees and/or independent contractors.

Concessionaire shall ensure that all its- employees and vendors while
working at or within the Concession Locations .observe all the graces of
personal grooming. The Concessionaire shall hire people to work in its
concession operation who are neat, clean, well groomed and shall comport
themselves in a professional and courteous manner, and ensure that its
vendors comply with same. The Concessionaire and any persons hired by
same, shall never have been convicted of a felony. If Concessionaire
materially fails to comply with this provision the City may default
Concessionaire pursuant to Section 13 herein.

SECTION 9. SCHEDULE OF OPERATION,

Snack Machines.and Change Machines shall be made available to patrons twenty four (24)
hours a day, seven days a week, based on the particular hours of operation of each
individual Concession Location, events of force majeure permitting. Any change in the days
or hours of operation shall require the prior written consent of the City Manager or his

designee.

SECTION 10. MAINTENANCE OF CONCESSION LOCATIONS.

10.1

The Concessionaire accepts the Concession Locations in their “AS I1S”

“WHERE 1S” condition. Concessionaire assumes sole responsibility and
expense for maintenance of the immediate confines surrounding the

Concession Locations. This shall include removal of litter, garbage and

debris, said removal to be the sole responsibility and expense of

Concessionaire. Daily maintenance shall be accomplished on all days and

hours Concessionaire operates. Concessionaire agrees, also at its sole cost

and expense, to pay for all garbage disposal generated by its operations.
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10.2
103
10.4

10.5

10.6

10.6.1

10.6.2

10.6.3

Intehtionally Omitted.
intentionally Omitted.

lnfentionally Omitted.

Orderly Operation.
The Concessionaire shall have a neat and orderly operation at all times and

shall be solely responsible for the necessary housekeeping services to
properly maintain the Snack Machines, Change Machines and Concession
Locations. The Concessionaire shall make available all Snack Machines and
Change Machines within the Concession Locations for examination during
days and hours of operation by the City Manager or his authorized
representative(s).

No Dangerous Materials.

The Concessionaire agrees not to use or permit in the Concession
Locations the storage and/or use of gasoline, fuel oils, diesel,
illuminating oils, oil lamps, combustible powered electricity producing
generators, turpentine, benzene, naphtha, propane, natural gas, or
other similar substances, combustlble materials, or explosives of any
kind, or any substance or thing prohibited in the standard policies of
fire insurance companies in the State of Florida. Any such substances
or materials found being used within or in the vicinity of the
Concession Locations shall be immediately removed and shall be
considered cause for default and/or termination. .

Notwithstanding any contrary provisions of this Agreement,
Concessionaire, after the Commencement Date, shall indemnify and
hold City harmless from any loss, damage, cost, or expense of the
City, including, without limitation, reasonable attorney’s fees, incurred
as a result of, arising from, or connected with the placement by
Concessionaire, and/or its employees, vendors, agents and/or
subcontractors, after the Commencement Date, but during the term of
this Agreement of any hazardous substance or petroleum products -
on, under, in, upon, or in the vicinity of the Concession Locations as
those terms are defined by applicable Federal and State Statute, or
any environmental rules and environmental regulations promulgated
thereunder; provided, however, Concessionaire shall have no liability
in the event of the willful misconduct or gross negligence of the City,
its agents, servants or employees.

The provisions of this Subsection 10.6 shall survive the termination or
earlier expiration of this Agreement.
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10.7

10.8

- 10.9

Security.

The Concessionaire shall be responsible for and provide reasonable security
measures which may be required to protect the Snack Machines and
Change Machines at all Concession Locations. Under no circumstances

" shall the City be responsible for any stolen or damaged goods, materials

and/or other equipment, including but not limited to the Snack Machines and

-Change Machines, nor shall City be responsible for any stolen or damaged

personal property of Concessionaire’s employees, vendors, patrons, guests,
invitees, and/or other third parties.

Maintenance Vehicles. _ ) ‘
Concessionaire shall not permit the use of any vehicle, in any way that -
violates any Municipal, County, State or Federal Laws. Vehlcles may only be
driven and/or parked in areas designated for such purposes and as provided
for by applicable law.

Inspection. _
The Concessionaire agrees that the Snack Machines, Change Machines and

Concession Locations may be inspected at any time during days and hours

-of operation by the City Manager or his designee, or by any other municipal,

County, State officer, or agency having responsibilities for inspections of
such operations. The Concessionaire hereby waives all claims against the
City for compensation for loss or damage sustained by reason of any
interference (which interference, if by the City, must be reasonable) with the
concession operation by any public agency or official in enforcing their duties
or any laws or ordinances. Any such interference (which interference, if by
the City, must be reasonable) shall not relieve the Concessionaire from any
obligation hereunder.

SECTION 11. INSURANCE

Concessionaire shall maintain, at its sole cost and expense the followmg types of
insurance coverage at all times throughout the term of this Agreement.

a.

Comprehensive General Liability in the minimum amount of One Million
Dollars ($1,000,000) per occurrence for bodily injury and property damage.
This policy must also contain coverage for premises operations, products,
completed operations and contractual liability (with hold harmiess
endorsement).

Workers Compensation Insurance and Employers Liability Insurance shall be
provided as required under the Laws of the State of Florida.

Automobile Insurance for any vehicles used for, or associated with
concessionaire's operations shall be provided covering all owned, leased,

and hired vehicles and non-ownership liability for not less than the following
limits:
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Bodily Injury $1,000,000 per person
Bodily Injury $1,000,000 per accident
Property Damage $1,000,000 per accident

Failure to procure or maintain the required insurance program shall, at the City’s
-discretion, either (i) constitute an automatic default of the Concession Agreement
 under which the City may, upon written notice to Concessionaire, immediately
terminate the Agreement; or (ii) the City, in its sole discretion, may obtain the
insurance itself, in which case said insurance shall be charged back to the
° Concessionaire as provided in the following paragraph. :

The policies of insurance referred to above shall not be subject to cancellation or changing
coverage except upon at least thirty (30) days prior written notice to the City, and then only
subject to the prior written approval of the City Manager or his designee. Prior to the
Commencement Date of this Agreement, Concessionaire shall provide City with a
Certificate of Insurance for each such policy. ALL POLICIES SHALL NAME THE CITY OF
MIAMI BEACH FLORIDA AS AN ADDITIONAL NAMED INSURED. All such policies, and
any replacement or substitute policies, shall be obtained from companies authorized to do
business in the State of Florida with an A M. Best's Insurance Guide (latest edition) rating
of B+ VI. Should Concessionaire fail to obtain, maintain or renew the policies of insurance

referred to above, in the required amounts, the City may, at its sole discretion,
automatically terminate this Agreement or, in the alternative, deem to obtain such
insurance, and any sums expended by City in obtaining said insurance, shall be repaid by
Concessionaire to City, plus ten percent (10%) of the amount of premiums paid to
compensate City for its administrative costs. If Concessionaire fails to repay City's
expenditures within fifteen (15) days of demand, the total sum owed shall accrue interest at
the rate of twelve percent (12%) until paid, or, at its option, the City may declare the
Agreement in default pursuant to Section 13 herein.

Said policies of insurance shall be primary-to and contributing with any other insurance
maintained by Concessionaire or City. Concessionaire shall file and maintain certificates of
allinsurance policies with the City’s Risk Management Department showing said policies to
be in full force and effect at all times during the course of the contract.

If any of the required insurance coverages contain aggregate limits, or apply to other
operations or tenancies of Concessionaire outside this Agreement, Concessionaire shall
give City prompt written notice of any incident, occurrence, claim settlement or judgment
against such insurance which may diminish the protection such insurance affords the City.
Concessionaire shall further take immediate steps to restore such aggregate limits or shall
provide other insurance protection for such aggregate limits.

SECTION 12. INDEMNITY.

121 In consideration of a separate and specific consideration of $10.00 and other

18

122



12.2

12.3

12.4

12.5

12.6
12.7

good and valuable consideration the receipt and sufficiency of which are

“hereby acknowledged, Concessionaire shall indemnify, hold harmless and

defend the City, its agents, servants and employees from and agamst any
claim, demand or cause of action of whatsoever kind or nature arising out of
error, omission, or negligent act of Concessionaire, and/or its vendors,
agents, servants, employees and/or subcontractors and/or sub
concessionaires in the performance of services under this Agreement.

In addition, in consideration of a separate and specific consideration of
$10.00 and other good and valuable consideration the receipt and sufficiency
of which are hereby acknowledged, Concessionaire shall indemnify, hoid
harmless and defend the City, its agents, servants or employees, from and
against any claim, demand or cause of action of whatever kind or nature
arising out of any misconduct of Concessionaire, and/or its vendors, agents,
servants, employees and/or subcontractors and/or subconcessnonalres not
included in the paragraph in the Subsection above and for which the City, its
agents, servants or employees are alleged to be liable.

Subsectlons 12.1 and 12.2 shall survive the termmatlon or expiration of this -

" Agreement.

Subrogation.
The terms of insurance policies referred to in Section 11 shall preclude

subrogation claims against Concessionaire, the City and thelr respective
officers, employees and agents.

Force Majeure.
Neither party shall be obligated to perform hereunder and neither party shall

be deemed to be in default if performance is prevented by:

a. earthquake; hurricane; flood; act of God; civil commotion occurring on
the Concession Locations during or in connection with any event or
other matter or condition of like nature; or

b. any law, ordinance, rule, regulation or order of any public or military
authority stemming from the existence of economic or energy
controls, hostilities, or war.

Intentionally Omitted.

Waiver of Loss from Hazards. ‘

The Concessionaire hereby expressly waives all claims against the City for
loss or damage sustained by the Concessionaire resulting from fire, water,
natural disasters/acts of God (e.g. hurricane, tornado, etc.), civil commotion,
riot, or any other Force Majeure contemplated in Subsection 12.5 above, and
the Concessionaire hereby expressly waives all rights, claims, and demands -
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against the City and forever releases and dischargés the City of Miami
Beach, Florida, from all demands, claims, actions and causes of action
arising from any of the aforesaid causes.

SECTI_ON 13. DEFAULT AND TERMINATION.

Subsections 13.1 through 13.3 shall constitute events of default under this Agreement. An
.event of default by Concessionaire shall entitie City to exercise any and all remedies
described as City's remedies under this Agreement, including but not limited to those set
forth in Subsection 13.4. An event of default by City shall entitle Concessionaire to exercise
any and all remedies described as Concessionaire’'s remedies under this Agreement,
including but not limited to those set forth in Subsection 13.5 herein.

13.1

13.2

13.3

Bankruptcy.
If either the City or Concessionaire shall be adjudged bankrupt or insolvent,

or if any receiver or trustee of all or any part of the business property of
either party shall be appointed, or if any receiver of all or any part of the
business property shali be appointed and shall not be discharged within sixty
(60) days after appointment, or if either party shall make an assignment of its
property for the benefit of creditors, or shall file a voluntary petition in
bankruptcy, or insolvency, or shall apply for reorganization or arrangement
with its creditors under the bankruptcy or insolvency laws now in force or
hereinafter enacted, Federal, State, or otherwise, or if such petitions shall be
filed against either party and shall not be dismissed within sixty (60) days
after such filing, then the other party may immediately, or at any time
thereafter, and without further demand or notice, terminate this Agreement
without being prejudiced as to any remedies which may be available to it for.
breach of contract.

Default in Payment.

In the event Concessionaire fails to submit any payment within five (5) days
of its due date, there shall be a late charge of $50.00 per day for such late
payment, in addition to being subject to interest at the rate of twelve percent
(12%) per annum or at the highest rate allowable by Fiorida law, whichever is
greater. If any payment and accumulated penalties are not received within
fifteen (15) days after the payment due date, and such failure continues
three (3) days after written notice thereof, then the City may, without further
demand or notice, terminate this Concession Agreement without being
prejudiced as to any remedies which may be available to it for breach of -
contract.

Non-Monetary Default. :
in the event that Concessionaire or the City fails to perform or observe any of

the covenants, terms or provisions under this Agreement, and such failure
continues thirty (30) days after written notice thereof from the other party
hereto, such non-defaulting party may immediately or at any time thereafter,
and without further demand or notice, terminate this Agreement without
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134

13.5

being prejudiced as to any remedies which may be available to it for breach
of contract. In the event that a defaultis not reasonably susceptible to being
cured within such period, the defaulting party shall not be considered in
default if it shall, within such period, commence with due diligence and
dispatch to cure such default and thereafter completes with dispatch and due
diligence the curing of such default, but in no event shall such extended cure
period exceed ninety (90) days from the date of written notice thereof. In the
event Concessionaire cures any default pursuant to this Subsection, it shall
promptly provide City with written notice of same.

City's Remedies for Concessionaire's Default.

If any of the events of default, as set forth in this Section 13, shall occur, the
City may, after notice (if required) and the expiration of cure periods (as
provided above), at its sole option and discretion, institute such proceedings
as in its opinion are necessary to cure such defaults and to compensate City

- for damages resulting from such defaults, including but not limited to the right

to give to Concessionaire a notice of termination of this Agreement. If such
notice is given, the term of this Agreement shall terminate upon the date
specified in such notice from City to Concessionaire. On the date so
specified, Concessionaire shall then quit and surrender the Concession
Locations to City pursuant to the provisions of Subsection 13.7. Upon the
termination of this Agreement, all rights and interest of Concessionaire in and
to the Concession Locations and to this Agreement, and every part thereof,
shall cease and terminate and City may, in addition to any other rights and
remedies it may have, retain all sums paid to it by Concessionaire under this
Agreement. In addition to the rights set forth above, City shall have the rights
to pursue any and all of the following:

a. the right to injunction or other similar relief available to it under Florida
law against Concessionaire; and or

b. the right to maintain any and all actions at law or suits in equity or
other proper proceedings to obtain damages resulting from
Concessionaire's default.

If an event of default by the Clty as set forth in this Section 13, shall occur,
the Concessionaire may, after notice (if required) and the expiration of the
cure periods (as provided above), at its sole option and discretion, terminate
this Agreement upon written notice to the City and/or sue for damages. Said
termination shall become effective upon receipt of a written notice of
termination by the City, but in no event shall Concessionaire specify a

termination date that is less than sixty (60) days from the date of the written

termination notice. On the date specified in the notice, Concessionaire shall
quit and surrender the Concession Locations to City pursuant to the
provisions of Subsection 13.7.
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13.6

13.7

13.6.1

13.6.2

13.6.4

Termination for Convenience/Partial Termination.

Notwithstanding the provisions of this Section 13, this Agreement may
be terminated, in whole or in part, by the City, for convenience and
without cause, upon the furnishing of thirty (30) days prior written
notice to Concessionaire.

Concessionaire acknowledges that the City may develop a schedule
of capital improvements, including all or a portion of the Concession
Locations, which may entail a closure of all or a portion of the
Concession Locations, at'the City’s sole discretion. In the event that
the City closes down any Concession Location, or a portion thereof,
for the purpose of undertaking a capital improvement thereon, then
the parties agree that the portion of the Agreement referencing said
individual Concession Locations shall be partially terminated for
convenience, without cause and without penalty to either party, and
only as to the Concession Location, or portion thereof, which have
been closed. Such a termination shall become effective upon thirty
(30) days prior written notice to Concessionaire.

Notwithstanding Subsections 13.6.1 and 13.6.2 above, the City and
Concessionaire acknowledge that the City also has certain rights in
Subsections 3.2.5.2 and 3.2.7, which, if exercised by the City may
necessitate a termination of a portion or all of the Agreement. In that
event, the City shall also have no liability to Concessionaire, in the
same manner as provided in Subsection 13.6.4 below.

In the event of termination or partial termination by City of the
Agreement pursuant to this Subsection 13.6, Concessionaire herein
acknowledges and agrees that it shall not have any claim, demand, or
cause of action of whatsoever kind or nature, against the City, its
agents, servants and employees (including, but not limited to, claims
for interference in business or damages for interruption of services or
interference in its concession operations by Concessionaire or its
vendors).

Surrender of Concession Locations.

At the expiration of this Agreement, or in the event of termination or partial
termination of the Agreement, Concessionaire shall surrender the
Concession Locations in the same condition as the Concession Locations
were prior to the Commencement Date of this Agreement, reasonable wear
and tear excepted. Concessionaire shall remove all its Snack Machines,
Change Machines, and any and all other equipment, fixtures, personal
property, etc. upon thirty (30) days written notice from the City Manager or
his designee unless a longer time period is agreed to by the City.
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Concessionaire’s obligation to observe or perform this covenant shall survive
the expiration or other termination of this Agreement. Continued occupancy
of the Concession Locations (or portions thereof) after termination (or partial
termination) of the Agreement shall constitute trespass by the
Concessionaire, and may be prosecuted as such. In addition, the
Concessionaire shall pay to the City one thousand dollars ($1,000) per day
as liquidated damages for such trespass and holding over.

- SECTION 14. Intentionally Omitted.

SECTION 15. ASSIGNMENT.

Concessionaire shall not aSS|gn sublease, grant any concession or Ilcense permit the use
of by any other person other than Concessionaire, or otherwise transfer all or any portion of
this Agreement and/or of the Concession Locations without the prior written consent of the
“City Commission.

SECTION 186. Intentionally Omitted.

SECTION 17. NO IMPROPER USE.

The Concessionaire will not use, nor suffer or permlt any person to use in any manner
whatsoever, the Concession Locations, operations, or facilities for any improper, immoral
or offensive purpose, or for any purpose in violation of any Federal, State, County, or
Municipal ordinance, rule, order or regulation, or of any governmental rule or regulation
now in effect or hereafter enacted or adopted. The Concessionaire will protect, indemnify,
and forever save and keep harmless the City, its agents, employees and contractors from
and against damage, penalty, fine, judgment, expense or charge suffered, imposed,
assessed or incurred for any violation, or breach of any law, ordinance, rule, order or
regulation occasioned by any act, neglect or omission of the Concessionaire, its vendors,
employees, agents, and/or subcontractors regarding the Concession. In the event of any
‘violation by the Concessionaire, or if the City or its authorized representative shall deem
any conduct on the part of the Concessionaire, its vendors, agents, employees and/or
subcontractors, to be objectionable or improper, the City shall have the option, at its sole
discretion, to either (i) automatically terminate the Agreement, upon prior written notice to
Concessionaire, or to (ii) suspend the concession operations should the Concessionaire
fail to correct any such violation, conduct, or practice to the satisfaction of the City within -
. twenty-four (24) hours after receiving written notice of the nature and extent of such
" violation, conduct, or practice, and such suspension shall continue until the violation is
cured. The Concessionaire further agrees not to commence operations during the
. suspension until the violation has been corrected to the satisfaction of the City.

SECTION 18. PRICE SCHEDULES. .

_Concessionaire agrees that prices charged for goods/products in the Snack Machines shall
- be consistent with the price schedule(s) herein submitted by the Concessionaire and
~ approved by the City and incorporated herein as Exhibit 3.2.5.1 to this Agreement. All
subsequent price increases and amendments to Exhibit 3.2.5.1 must be approved in
writing by the City Manager, or his designee, and prior to such changes being implemented
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- within the Concession Locations a new updated Exhibit 3.2.5.1 will be incorporated into this
Agreement.

The City shall have the final right of approval for all such prices and changes, but said right
shall not be arbitrarily or unreasonably exercised. The Concessionaire agrees to refrain
from the sale of any item identified as prohibited by City law and/or other applicable law
and to sell only those items approved by the City.

SECTION 19. NOTICES.

‘All notices from the City to the Concessionaire shall be deemed duly served upon recelpt if
mailed by registered or certified mail with a return receipt to the Concessionaire at the
following address: .

Mr. Maurizio L. Bettoli
Bettoli Trading Cor| p. d/b/a Bettoli Vending
6095 NW 167" Street, Suite D-4
Miami, Florida 33015

All notices from the Concessionaire to the City shall be deemed duly sewéd upon receipt, if
mailed by registered or certified mail, return receipt requested, to the City of Miami Beach
‘at the following addresses:

- City Manager
City of Miami Beach
1700 Convention Center Drive
Miami Beach, FL 33139

“With copies to:

Office of Real Estate, Housing & Community Development
City of Miami Beach
1700 Convention Center Drive
Miami Beach, FL. 33139
Attention: Anna Parekh / Director

The Concessionaire and the City may change the above mailing address at any time upon
giving the other party written notification. All notices under this Concessmn Agreement
- must be in wrltmg :

SECTION 20. LAWS.

201 Compliance. :
- Concessionaire shall comply with all applicable City, Miami-Dade County,

State, and Federal ordinances, statutes, rules and regulations, including but
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20.2

1203

20.4

205

not limited to all applicable environmental City, County, State, and Federal
ordinances, statutes, rules and regulations.

Governing Law. ,
This Agreement shall be deemed to have been made and shall be construed

and interpreted in accordance with the laws of the State of Florida. In case of
any inconsistency between the terms of this Agreement, and any applicable
general or special law, said general or special law shall govern, unless

. otherwise provided herein.

Equal Employment Opportunity.

Neither Concessionaire nor any affiliate of ‘Concessionaire performing
services hereunder, or pursuant hereto, will discriminate against any
employee or applicant for employment because of race, creed, sex, color,
national origin, religion, sex, gender identity, sexual orientation, disability,
marital or familial status or age. Concessionaire will make good faith efforts
to utilize minorities and females in the work force and in correlative business
enterprises.

No Discrimination.

- The Concessionaire agrees that there shall be no.discrimination as to race,

color, national origin, religion, sex, gender identity, sexual orientation,
disability, marital and familial status, or age, in its employment practice or in
the operations referred to by this Concession Agreement; and further, there
shall be no discrimination regarding any use, service, maintenance, or
operation within the Concession Locations. All concession operations and
services offered shall be made available to the public, subject to the right of
the Concessionaire and the City to establish and enforce rules and
regulations to provide for the safety, orderly operation and security of the
operations and the facilities.

Compliance with American with Disabilities Act (ADA) and any other
applicable accessibility standards.

Concessionaire agrees and acknowledges that, if applicable, it shall comply
with ADA standards, Florida Accessibility Code standards, and any other
applicable accessibility standards required by law.

SECTION 21. MISCELLANEQUS.

211

212

No Partnership. .
Nothing contained in this Agreement shall constitute or be construed to be or

create a partnership or joint venture between the City and Concessionaire.

Modifications.
This Agreement shall not be changed or modified except by agreement in
writing executed by all parties hereto. Concessionaire acknowledges that no
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21.3

214

215

216

217

2138

210

modification to this.Agreement may be agreed to by the City unless approved
by the Mayor and City Commission except where such authority has been
expressly provided herein to the City Manager or his designee.

Complete Agreement.

This Agreement, together with all exhlblts incorporated hereto, constitutes all
the understandings and agreements of whatsoever nature or kind existing
between the parties with respect to Concessionaire’s operatlons as
contemplated herein.

Headings.
The section, subsection and paragraph headings contained herein are for

convenience of reference only and are not intended to define, limit, or
describe the scope or intent of any provision of this Agreement.

Binding Effect.
This Agreement shall be binding upon and inure to the benefit of the parties

hereto and their respective successors and permitted assigns.

Clauses. '
The illegality or invalidity. of any term or any clause of this Agreement shall
not affect the validity of the remainder of the Agreement, and the Agreement
shall remain in full force and effect as if such illegal or invalid term or clause
were not contained herein unless the elimination of such provision
detrimentally reduces the consideration that either party is to receive under
this Agreement or materially affects the continuing operation of this
Agreement.

Severability.

If any provision of this Agreement or any portion of such provision or the .
application thereof to any person or circumstance shall be held to be invalid

~ or unenforceable, or shall become a violation of any local, State, or Federal

laws, then the same as so applied shall no longer be a part of this
Agreement but the remainder of the Agreement, such provisions and the
application thereof to other persons or circumstances, shall not be affected
thereby and this Agreement as so modified remains in full force and effect.

Right of Entry.
The City, at the direction of the City Manager or his designee, shall at all

times during days and hours of operation, have the right to enter into and
upon any and all parts of the Concession Locations for the purposes of
examining the same for any reason relating to the obligations of parties to
this Agreement.

Not a Lease.
It is expressly understood and agreed that no part, parcel, building, facility,
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~21.10

21.11

21.12

21.13
21.14

 21.15

21.16

21.17

equipment or space is leased to the Concessionaire, that it is a
concessionaire and not a lessee; that the Concessionaire's right to operate
the concession shall continue only so long as this Agreement remains in
effect.

Signage.

Concessionaire shall provide, at its sole cost and expense any required
signs at its concessions. All advertising, signage and postings shall be.
approved, in writing, by the City in its proprietary capacity, and shall be in
accordance with all applicable Municipal, County, State and Federal laws
and regulations. Any signage posted by Concessionaire within each
Concession Location, and/or on its Snack Machines and Change Machines
shall be subject to the prior approval of the City as to size, shape and
placement of same.

Intentionally Omitted.

Conflict of Interest. ‘
Concessionaire shall perform its services under this Agreement and conduct
the concession operations contemplated herein, in a manner so as to show
no preference for other concession operations/facilities owned, operated,
managed, or otherwise controlled by Concessionaire with regard to its
responsibilities pursuant to this Concession Agreement

Intentionally Omitted.
Intentidnally Omitted.

No Waiver.
No waiver of any covenant or condition of this Agreement by either party
shall be deemed to imply or constitute a waiver in the future of the same
covenant or condition or of any other covenant or condition of this
Agreement

No Third Party Beneficiary.
Nothing in this Agreement shall confer upon any person or entity, including,

but not limited to subconcessionaires, other than the parties hereto and their -
respective successors and permrtted assigns, any rights or remedies by
reason of this Agreement.

Attorneys’ Fees. _

If it becomes necessary for City or Concessionaire to enforce their respective
rights under this Agreement or any part hereof through litigation,
Concessionaire and City agree that the prevailing party shall be entitled to

~recover from the other party all costs and expenses of such litigation,

27

131



including a reasonable attorneys’ fee and costs, for all trial and appellate
proceedings.

SECTION 22. LIMITATION OF LIABILITY

The City desires to enter into this Agreement only if in so domg the City can place a limiton
its liability for any cause of action for breach of this Agreement, so that its liability for any
such breach never exceeds the sum of $10,000.00. Concessionaire hereby expresses its
willingness to enter into this Agreement with a $10,000.00 limitation on recovery for any
action for breach of contract. Accordingly, and in consideration of the separate
consideration of $10.00, the receipt of which is hereby acknowledged, the City shall notbe
liable to Concessionaire for damages to Concessionaire in an amount in excess of
$10,000.00, for any action for breach of contract arising out of the performance or non-
performance of any obligations imposed upon the City by this Agreement. Nothing
contained in this paragraph or elsewhere in this Agreement is in any way intended to be a
. waiver of limitation placed upon the City's IlabIIIty as set forth in Florida Statutes, Section
68.28.

'SECTION 23. VENUE.

This Agreement shall be enforceable in Miami-Dade County, Florida, and if legal action is
necessary by either party with respect to the enforcement of any and all the terms or
conditions herein, exclusive venue for the enforcement of same shall lie in Miami-Dade
- County, Florida. CITY AND CONCESSIONAIRE HEREBY KNOWINGLY AND
INTENTIONALLY WAIVE THE RIGHT TO TRIAL BY JURY IN ANY ACTION OR
PROCEEDING THAT CITY AND CONCESSIONAIRE MAY HEREIN AFTER INSTITUTE
'AGAINST EACH OTHER WITH RESPECT TO ANY MATTER ARISING OUT OF OR
RELATED TO THIS AGREEMENT OR THE CONCESSION LOCATIONS.

[The remainder of this page has been left intentionally blank]

28

132



IN WITNESS WHEREOF, the parties hereto have caused their names to be signed and
their seals to be affixed, all as of the day and year first above written, indicating their
agreement.

Attest: CITY OF MIAMI BEACH, FLORIDA
N /i
Attest ETTOL! TRADING CORP.
. ' i/b/a BETTOLI VENDING
Signature ~Secretary- Signature / Rresi
ignatu cretary ignature W
hAarle MILIS)ITS : Haur‘iaio Be ol."
' Print Name . Print Name

F:\RHCD\$ALL\ECON\$ALL\ASSET\VENDING\BettoIi Vending Contract (For Form Approval 4-6-12).doc

APPROVED ASTO
"FORM & LANGUAGE
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EXHIBIT 2.0 (PAGE20F2)
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EXHIBIT 3.2.1.4 (PAGE10F 3)

Measure your commute to the- —

LEALEAS
BABEKAN
AORALLNK

A %7

Have snacks on demand with your f\)orite brands of candy, pastries, cereal bars .
and salty snacks... all guaranteed to deliver thanks to our exclusive SureVend ™ technology.
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EXHIBIT 3.2.1.4
e

,;l-:: Cool 1 P

ICECR
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EXHIBIT 3.2.5.1

TEM

Chips / Csr,ackers' '

Candy / Chocolate /I Pastries

100% Mitk / 8oz

100% Milk / 160z

lce Cream

lce Cream Premium

Health Snacks

Health Snacks Premium

- [Refrigerated food items small

. |Refrigerated food items large
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~ BETTOL! VENDING
6095 N.W. 167TH STREET SUITE D-5
HIALEAH, FL. 33015
TEL 305-626-0740
FAX 305-623-0108
Full Line Vending
Snack, Soda, Juice, Food, Coffee, Water.

EXHIBIT5.0

Total Cormmissions Due

140

Customer: OKEEHEELEE M.S.
Address 2200 PINEHURST DR.
: Greenacres, FL, 33413
Vending Machines Commissions for : Jarmary-12
Type Percentage Sald Commission
Teacher's Lounge 25.00% $33553.831 $33.88
Soda 5170 25.00% $35555.58 $33.53
Soda 5171 25.00% $85333.53 ~ $88.53
Soda 5172 25.00% $85533.58 385.58
-1Soda 5176 25.00% $83553.53 $38.88}
Soda 5177 25.00% 383535.5% $58.58
- |S0da5178 - 25.00% 383333.53 $38.58
|Snack 3253 20,00% $53353.83 $85.85
" Total Sales [ 383338.83
_ C $53553.55|




